
 Antitrust
 Newsletter of the International Bar Association Legal Practice Division

VOLUME 24 NO 3    DECEMBER 2011



ANTITRUST NEWSLETTER  DECEMBER 2011 3 

Newsletter Editors
Philippe Rincazaux
Orrick Rambaud Martel
31 avenue Pierre 1er de Serbie, Paris 
75116, France
Tel: +33 (0)1 53 53 75 00
Fax: +33 (0)1 53 53 75 01
princazaux@orrick.com

Koya Uemura
Anderson Mori & Tomotsune
Izumi Garden Tower 6-1, Roppongi 1 chome
Minato-ku, Tokyo 106-6036, Japan
Tel: +81 (3) 6888 3141
koya.uemura@amt-law.com

IN THIS ISSUE

From the Co-Chairs	 4

Committee Officers	 6

Committee report

15th Annual Competition Conference, 
Florence, 16–17 September 2011	 8

International reports

Argentina	 9

Austria	 10

China	 11

Colombia	 14

Croatia	 15

Czech Republic	 17

Denmark	 18

European Union	 19

Finland	 22

France	 23

Germany	 24

Hungary	 25

India	 29

Ireland	 30

Israel	 31

Italy	 33

Japan	 36

Kenya	 37

Latvia	 39

Malaysia	 41

Mauritius 	 45

Namibia	 46

Netherlands	 49

New Zealand	 52

South Africa	 54

South Korea	 57

Spain	 58

Sweden	 60

Switzerland	 62

Turkey	 63

UAE	 69

Ukraine	 70

UK	 75

US	 76

Uruguay	 78

Terms and Conditions for submission of articles

1.	 Articles for inclusion in the newsletter should be sent to the Newsletter Editor.
2.	 The article must be the original work of the author, must not have been previously 

published, and must not currently be under consideration by another journal. If it 
contains material which is someone else’s copyright, the unrestricted permission 
of the copyright owner must be obtained and evidence of this submitted with 
the article and the material should be clearly identified and acknowledged within 
the text. The article shall not, to the best of the author’s knowledge, contain 
anything which is libellous, illegal, or infringes anyone’s copyright or other rights.

3.	 Copyright shall be assigned to the IBA and the IBA will have the exclusive right 
to first publication, both to reproduce and/or distribute an article (including 
the abstract) ourselves throughout the world in printed, electronic or any other 
medium, and to authorise others (including Reproduction Rights Organisations 
such as the Copyright Licensing Agency and the Copyright Clearance Center) 
to do the same. Following first publication, such publishing rights shall be non-
exclusive, except that publication in another journal will require permission from 
and acknowledgment of the IBA. Such permission may be obtained from the 
Head of Content at editor@int-bar.org. 

4.	 The rights of the author will be respected, the name of the author will always be 
clearly associated with the article and, except for necessary editorial changes, no 
substantial alteration to the article will be made without consulting the author.

International Bar Association
4th floor, 10 St Bride Street
London EC4A 4AD
Tel: +44 (0)20 7842 0090
Fax: +44 (0)20 7842 0091
www.ibanet.org

© International Bar Association 2011.

All rights reserved. No part of this publication may be reproduced or 
transmitted in any form or by any means, or stored in any retrieval 
system of any nature without the prior permission of the copyright 
holder. Application for permission should be made to the Head of 
Publications at the IBA address.

Advertising
Should you wish to advertise in the next issue of the Antitrust 

newsletter, please contact the IBA Advertising Department.

advertising@int-bar.org

The IBA acknowledges 
the support of 

Global Competition Review 
in the production of 

this newsletter



ANTITRUST NEWSLETTER  DECEMBER 2011 25 

HUNGARY

T
he Hungarian Competition Authority 
terminated proceedings initiated 
against four undertakings, active in the 
valuation of real property, for alleged 

bid rigging. We highlight below the main 
competition law issues that arose in the case 
and discuss what may be learned from them.

Facts of the case

The Hungarian State Holding Company 
(‘SHC’), as a contracting authority, published 
over the course of a number of years tender 
notices for the valuation of agricultural land 
and other real property in the ownership of 
the Hungarian state. In the course of a public 
procurement procedure relating to the tender 
notice published at the end of 2009 for the 
valuation of agricultural land (‘Agricultural 
Tender’), certain candidates withdrew their 
bids after the publication of the result of 
the first phase of the negotiated procedure 
and certain successful tenderers refused to 
conclude the agreement with the SHC. 
On 15 June 2010, the Hungarian 

Competition Authority (‘GVH’) carried out 
an unannounced inspection at the premises 
of the tenderers (FHB Ingatlan, ANZSO, 
Landimpex and Patria Consult)1 and initiated 
competition supervision proceedings ex 
officio because it suspected that an anti-
competitive agreement existed between the 
tenderers in allegedly fixing bid prices and 
allocating parts of the tender. Although 
the relevant conduct of the tenderers 
was only specified in connection with the 
Agricultural Tender, the decision initiating 
the competition supervision proceedings 
indicated a wider scope of the investigation, 
extending to all public procurement 
procedures published by the SHC in 2008 and 
2009 for the valuation of agricultural land and 
other real property in the ownership of the 
Hungarian state.

Legal assessment

It is settled case law of the GVH and the 
courts that in the event of bid rigging, 
the public procurement procedure itself 
constitutes the relevant market and the 

market share of the undertakings must be 
established on the basis of the number of 
submitted bids.2 It is also settled case law 
of the GVH that if there is an agreement 
restricting competition by its object (ie, 
price-fixing or market sharing agreements), 
the market share of the undertakings and 
the definition of the relevant market is less 
important.3 Although the exact definition 
of the relevant market and the market 
share of the undertakings is irrelevant, 
if the suspicion is that a price-fixing or 
market sharing agreement exists, the GVH 
insists on examining market conditions, in 
particular in order to establish whether the 
agreement was of a horizontal nature (ie, 
whether the undertakings were competitors). 
Furthermore, it is settled case law of the 
European Court of Justice4 and the GVH5 
that in order to assess whether the object of 
an agreement is anti-competitive, what must 
be examined, inter alia, is the content of its 
provisions, the objectives it seeks to attain and 
the economic and legal context it is a part of.

One of the significant features of the market 
was that due to differences in the applicable 
regulations and in the methods of valuation, 
the valuation of agricultural land and the 
valuation of other real property constitute 
separate markets. Therefore, undertakings 
active in the land valuation services may 
not be necessarily rendered competitors 
of undertakings active in the valuation of 
agricultural land. Even within a separate 
market of valuation of agricultural land, there 
are significant differences, in particular with 
respect to costs of the valuation, depending 
on the features of the actual agricultural plot 
(eg, the geographical position or the size 
influences costs and plots including forests 
require additional expertise).

Another significant feature of the market 
was that banks that generate most of the 
turnover of undertakings active in land 
valuation services use subcontractors on a 
regionally exclusive basis As a matter of fact, 
ANZSO and Patria Consult concluded several 
subcontractor agreements in connection with 
land valuation services with FHB Ingatlan 
with respect to different counties and 
different projects.
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The actual circumstances of the public 
procurement procedure were also relevant. 
The Agricultural Tender was a two-phase 
negotiated procedure, where the contracting 
entity (in this case SHC) published the 
aggregate result of the participation requests 
of the candidates, enabling the candidates 
becoming tenderers to adjust (finalise) their 
bid in the course of the second phase of the 
public procurement procedure.

Landimpex submitted that it had no 
contractual or business relationship with 
FHB Ingatlan or any other tenderer, and 
furthermore, that it had not concluded the 
contract on the basis of the Agricultural 
Tender because the agreement offered by 
SHC deviated significantly from the draft 
agreement published with the Agricultural 
Tender. Patria Consult submitted that 
although it was the subcontractor of FHB 
Ingatlan, it had not communicated with FHB 
Ingatlan regarding the Agricultural Tender 
and that it had not concluded the contract on 
the basis of the Agricultural Tender because 
the deadline for conclusion had expired due 
to prolonged negotiations with SHC.

The closest relationship seemed to have 
existed between ANZSO and FHB Ingatlan. 
Although the focus of the investigation was the 
Agricultural Tender, other public procurement 
procedures published by the SHC were also 
investigated as the scope of the investigation 
was extended on the basis of the decision of 
the GVH initiating the competition supervision 
proceedings. In the public procurement 
procedure relating to the tender notice 
published at the end of 2008 for the valuation 
of agricultural land, FHB Ingatlan was the 
successful tenderer and ANZSO was a notified 
subcontractor. Since FHB Ingatlan did not 
have sufficient financial standing and ANZSO 
did not have sufficient references, they could 
not be considered to be competitors and their 
cooperation was undisputed. It was actually this 
participation that enabled ANZSO to compete 
with FHB Ingatlan the following year in the 
Agricultural Tender. FHB Ingatlan and ANZSO 
also cooperated in the public procurement 
procedure relating to the tender notice 
published at the end of 2009 for the valuation 
of other real properties in the ownership of 
the Hungarian state, again due to the rigorous 
conditions set forth in the tender notice.

In the Agricultural Tender, FHB Ingatlan 
and ANZSO were competitors, where ANZSO 
submitted a bid with respect to each of the 
118 separate lots of the tender. After the first 
phase of the negotiated procedure, ANZSO 

withdrew two-thirds of its bids, a decision 
which ANZSO attributed to cost savings. 
ANZSO submitted that it dropped the bids 
with respect to lots that were not in a single 
county and lots that involved the valuation 
of agricultural plots with forests. In the end, 
ANZSO won most of the lots where it had 
continued to bid and concluded a contract 
with SHC.

The GVH concluded that sufficient 
evidence could not be found that could 
support the facts alleged in the decision 
initiating the competition supervision 
proceedings, in particular evidence showing 
the alleged illegal contact between the 
tenderers and it was unlikely that the 
continuation of the proceedings would lead 
to a different conclusion.
On 15 December 2010, the GVH adopted 

a decision terminating the competition 
supervision proceedings. 

Conclusions, comments

Although the case ended with the termination 
of the proceedings by the GVH, it is not the 
finding, rather the particular circumstances of 
the case and reasons of the termination that 
are noteworthy.

The initiation of the proceedings in itself 
showed that any prima facie suspicious 
conduct in the course of public procurement 
procedures may lead to an investigation by 
the GVH, a tendency that should be kept in 
mind by companies that produce some of 
their turnover through public contracts.

Utmost care should be provided for with 
respect to evidence used in competition 
supervision proceedings and parties must 
step up proactively in connection with any 
seized documents that could be considered 
suspicious by the competition authorities. It 
is recommended that companies provide to 
the GVH the context of the documents along 
with reasonable explanations. Such action is 
vital to achieve termination in the investigation 
phase. If there is no suspicious document that 
could be rendered as direct evidence of an 
agreement, competition authorities may still 
deem the conduct of the involved undertakings 
a concerted practice. Since concerted practices 
may only be established if there is no reasonable 
explanation for the parallel conduct of 
undertakings other than collusion,6 parties must 
focus on providing adequate explanations of 
their market conduct. 

According to settled case law, there is 
an infringement of competition law if 
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two independent undertakings without 
objective economic reasons form a 
consortium in order to participate in a 
public procurement procedure in which they 
could participate with a prospect of being 
successful individually.7 Therefore, on the 
one hand, in a bid rigging context, providing 
adequate reasoning for the cooperation 
of two individual undertakings is crucial. 
On the other hand, the cooperation of two 
individual undertakings may only be anti-
competitive if they have a prospect of being 
successful individually. 

Due regard must be paid to the regulatory 
context in bid rigging cases. Informational 
exchanges between competitors concerning 
prices may be held to be a hardcore 
restriction of competition, since it enables 
the application of different price levels 
that would prevail in the absence of such 
exchange.8 Nevertheless, in negotiated 
procedures, competitors may lawfully obtain 
information on the bid prices submitted by 
their competitors in order to adjust their own 
bids in the second phase of the procedure.

Although it is settled case law of the 
GVH that if contractors and subcontractors 

conclude mirror contracts, according to 
which both undertakings may end up in 
either position (contractor or subcontractor) 
regarding one and the same project, their 
conduct may be qualified as anti-competitive.9 
Although a subcontractor agreement existed 
between FHB Ingatlan and ANZSO and it 
could have been a prima facie reasonably 
foreseeable scenario that ANZSO would 
become the contractor of FHB Ingatlan in 
the Agricultural Tender, due to a thorough 
analysis of the circumstances of the case, no 
such finding was made.

Notes
1	 Salans acted as legal counsel for one of the 

undertakings involved in the proceedings.
2	 See Judgment No EBH 2009.2023 of the Hungarian 

Supreme Court.
3	 See Decision No Vj-195/2007 of the GVH.
4	 See Joined Cases C-501/06 P, C-513/06 P, C-515/06 P 

and C-519/06 P GlaxoSmithKline Services and Others v 
Commission and Others [2009] ECR I-9291.

5	 See Decision No Vj-180/2004 of the GVH.
6	 See Decision No Vj-138/2002 of the GVH.
7	 See Decision No Vj-149/2003 of the GVH.
8	 See Decision No Vj-56/2003 of the GVH.
9	 See Decision No Vj-154/2002 of the GVH.

Introduction

In early 2011, the Hungarian Competition 
Authority (Gazdasági Versenyhivatal, ‘GVH’) 
launched a public consultation on the 
review of its merger control procedures. 
The aim of the review was to make merger 
control procedures faster, more transparent 
and efficient as well as to reduce the 
administrative burden both on the parties 
and the GVH. Based on the results of the first 
round of the public consultation in October 
2011, the GVH published (i) a new draft 
merger notification form and (ii) a draft 
notice introducing informal consultations in 
merger control cases.

The new draft merger notification form 

This new form aims at reducing the 
administrative burden on the notifying party 
in simple merger cases. In contrast to the 
current notification form, where each and 
every question must be answered even in 
the simplest merger cases (including the 
detailed description of all activities of the 
company groups and all markets where the 
parties are present, the customers, suppliers 
and competitors of the parties, as well as the 
expected effects of the merger), the new 
draft notification form offers the possibility to 
respond only to a limited number of questions.

The form is divided into two parts. In 
more simple merger cases, it is sufficient to 
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