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EDITOR’S PREFACE

International arbitration is a fast-moving express train, with new awards and court
decisions of significance somewhere in the world rushing past every week. Legislatures,
too, constantly tinker with or entirely revamp arbitration statutes in one jurisdiction or
another. The international arbitration community has created a number of electronic
and other publications that follow these developments regulatly, requiring many more
lawyer hours of reading than was the case a few years ago.

Scholarly arbitration literature follows behind, at a more leisurely pace. But there
is a niche to be filled for analytic review of what has occurred in each of the important
arbitration jurisdictions over the past 18 months, capturing recent developments but putting
them in the context of the jutisdiction’s legal arbitration structure and selecting the most
important matters for comment. This volume, to which leading arbitration practitioners
around the wotld have made valuable contributions, secks to fill that space.

The arbitration world is consumed with debate over whether relevant distinctions
should be drawn between general international commercial arbitration and international
investment arbitration, the procedures and subjects of which are similar but not
identical. This volume seeks to provide current information on both of these precincts
of international arbitration, treating important investor—state dispute developments in
each jurisdiction as a separate but closely related topic.

I thank all of the contributors for their fine work in compiling this volume.

James H Carter

Sullivan & Cromwell LLP
New York

June 2010

vil



Chapter 8

FRANCE

Jean-Christophe Honlet, Barton Legum and Anne-Sophie Dufétre”

I INTRODUCTION

France has long been recognised as one of the most arbitration-friendly jurisdictions in
the world. Over the years, French courts have developed a strong body of experience in
relation to international arbitration.

Two separate court systems operate in parallel in France. In a nutshell, cases between
private parties are heard by judicial courts, with the Court of Cassation being France’s
highest court in civil and commercial matters. Cases involving a public act or a public party
are generally heard by administrative courts, with the Council of State acting as the highest
court in that respect. To the extent there are inevitably bordetline situations, the Tribunal
des Conflits may be called to decide which among the judicial or administrative courts have
jurisdiction to hear any given case. As will be seen in an important case described 7#fra, this is
relevant to arbitration law as well. Most French case law regarding international arbitration is
rendered by (1) the Paris Court of Appeal, particularly with respect to all challenges against
International Court of Arbitration of the International Chamber of Commerce (1CC’)
awards when Paris is the designated place of arbitration,' and (2) when a challenge is made
before the Court of Cassation, by the first chamber of that court.

France distinguishes between domestic and international arbitration. Pursuant to
Article 1492 of the Code of Civil Procedure (‘CCP’), an arbitration is deemed international
when it involves the interests of international trade. It is necessary and sufficient in that
regard that the economic operation concerned involves movements of goods or funds
beyond borders, without regard to the nationality of the parties, the applicable law or
the place of atbitration. Title V of the CCP (Article 1492 ¢f seq.) deals with international

* Jean-Christophe Honlet and Barton Legum are partners and Anne-Sophie Dufétre is an
associate at Salans LLP.
1 According to the official statistics of the ICC, Paris is the most frequently chosen place for ICC

arbitrations.
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arbitration. Not all the law of international arbitration is contained in the CCP; case law
plays an important part in the development of French law of international arbitration.

Its most salient features are the following. First, French law recognises
international arbitration clauses as valid in principle, without having regard to conflicts
of law principles.” Second, French law accords great importance to the principle of
Kompetenz-Kompeteng. Based on Article 1458 of the CCP, a French court will grant priority
to an arbitral tribunal to decide whether it has jurisdiction to hear a particular case,
unless the arbitration clause is manifestly null or inapplicable to the case, an exception
that is construed narrowly. Third, French law is premised on the fact that international
arbitral awards are ‘not linked to any national legal order’, being viewed as ‘international
decisions of justice’.” Among other consequences, French courts have repeatedly agreed
to enforce arbitral awards in France that had been annulled at the place of arbitration
in other countries. The only test in this respect is whether the criteria set out by French
law for enforcement of foreign arbitral awards (Article 1502 of the CCP) are met. These
criteria are more favourable to enforcement than those set out in the 1958 New York
Convention, which therefore plays a residual role in France. Fourth, and more generally,
French courts have adopted a non-interventionist approach, according great deference
to the arbitral process both during the arbitration itself, avoiding interfering, but also
at the review stage of the award. No review of the merits of the award will take place
before French courts, which will also construe narrowly the ‘public policy’ exception
that, in most countties, permits to set aside awards at the place of arbitration.

France hosts several important arbitral institutions. First and foremost, it is the
home of the ICC, the world’s pre-eminent institution for international commercial
arbitration. The French Arbitration Association (AFA’) and the Centre of Mediation
and Arbitration of Paris (CMAP’) are also active. A number of ICSID (‘International
Centre for the Settlement of Investment Disputes’) cases are also heard in Paris each
yeat. According to information communicated by the ICSID Secretariat, Paris was used
in 2009 as a venue for ICSID hearings and sessions in 37 per cent of the cases. It is the
preferred venue for ICSID hearings and sessions, on an equal footing with Washington,
DC, where the ICSID Sectetariat is based.

II THE YEAR IN REVIEW

Developments affecting international arbitration

The French Ministry of Justice is presently undertaking a review of the sections applicable
to arbitration in the CCP. A reform, aimed at further improving, but not fundamentally
altering, arbitration law is expected in the near future; it is, however, too eatly to report
about it. Two other developments can be mentioned here. First, there has been much

2 Civ. 1, 4 July 1972, Case No. 70-14163; Civ. 1, 20 December 1993, Case No. 91-16828; Civ. 1, 5
January 1999, Case No. 96-21430; Civ. 1, 7 June 2006, Case No. 03-12034; Civ. 1, 11 July 2006,
Case No. 04-14950; Civ. 1, 8 July 2009, Case No. 08-16025; Civ. 1; 30 September 2009, Case
No. 08-15708.

3 Civ. 1, 29 June 2007, Case No. 05-18053.
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debate throughout Europe, but particulatly in France, about the European Commission
Green Paper on the amendments to the European Council Regulation (EC) No.
44/2001 of 22 December 2000 on Jutisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial Matters (‘the Brussels I Regulation’). Second, the
ICC has been undertaking several reforms.

7 EC Green Paper

Pursuant to its Article 1.2, the Brussels I Regulation does not apply to arbitration.* A
recent Green Paper of the European Commission has suggested partially deleting such
‘arbitration exception’.” Such an inclusion in the scope of the Regulation, if implemented,
may have profound implications and might undermine the efficiency of international
arbitration in Europe. In particular, the Green Paper has proposed to give priority to the
courts of the Member State where the arbitration takes place to decide on the existence,
validity, and scope of an arbitration agreement. Under French and other laws, such priotity
clearly belongs to the arbitral tribunal. The Commission’s proposal may therefore be viewed
by certain parties as an invitation to start court proceedings to frustrate the arbitration
process. Many international arbitration specialists noted that, in practice, parties agreeing
to arbitration may, in many cases, be forced to resort to state courts prior to starting their
arbitration. However, parties enter into arbitration agreements precisely to avoid litigating
before state courts.® It remains unclear at this stage whether the Green Paper will have any
future, but because of its potential far-ranging implications, the European Commission’s
initiative will remain closely watched by arbitration specialists.

i ICC developments

ICC arbitration has undergone certain changes in 2009. A new chairman of the ICC
Court of Arbitration has been appointed effective 1 January 2009: John Beechey. Since
August 2009, arbitrators agreeing to serve in ICC proceedings are required to disclose
details confirming their availability and independence through the ICC Arbitrator
Statement of Acceptance, Availability and Independence’. In particular, arbitrators
have to disclose the number of cases in which they are involved, and any foreseeable
competing demands on their time in the upcoming 18 months. The long-awaited revision
of the ICC Rules of Arbitration is also still under way and is expected to finally bear fruit
at the beginning of 2011.

4 In a recent decision, the European Court of Justice clarified that the exclusion spelled out
in Article 1.2 is limited to arbitration proceedings per se, but does not include actions before
national courts relating to arbitration. See Aliang SpA, Generali Assicuragioni Generali SpA v.
West Tankers Inc., European Court of Justice, Grand Chamber, Case C-185-07, Judgment of 9
February 2009.

5 Green Paper on the Review of Council Regulaton (EC) No 44/2001 on Jutisdiction and the
Recognition and Enforcement of Judgments in Civil and Commercial Matters, 21 April 2009,
COM(2009) 175 final, item 7, pp8-9.

6 French Committee on Arbitration, Re: EC Green Paper on proposed modifications of
Regulation 44/2001, 15 June 2009.
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Arbitration developments in local courts

A number of decisions relevant to international arbitration were rendered recently by
French courts. Many of them have reaffirmed well-established principles, such as the
absence of review of the merits of arbitral awards by domestic courts. We rather focus
below on four decisions which are innovative or constitute important developments.

i Independence of arbitrators

On 12 February 2009, the Paris Court of Appeal set aside an ICC partial award on
the grounds that the tribunal had not been propetly constituted.” This is one of the
infrequent instances in which a French court has set aside an ICC award. In that case,
the chairman disclosed that during the year prior to his appointment as chairman, two
foreign offices of the international law firm where he worked as counsel had represented
the parent company of the claimant in the arbitration. The chairman further stated that
this representation was terminated at the time of his appointment and that he had never
personally worked for that client. The respondent filed a challenge against the chairman
for an alleged lack of independence before the ICC. That challenge was rejected as time-
barred under Article 11(2) of the ICC Rules. The respondent apparently learned several
years later — the arbitration was still pending — and fortuitously that the relationship
between the claimant and the chairman’s law firm was ongoing, although the chairman
may have been unaware of it. The respondent raised the point in the arbitration and,
after some verifications, a series of additional disclosures was made by the chairman,
revealing certain ties between the law firm and certain companies of the claimant’s
group, including in a pending litigation. The respondent continued to participate in the
arbitral proceedings but expressly reserved its rights.

Faced with the question of the chairman’s independence and impartiality and
with the proper constitution of the tribunal in the course of a challenge against the
award, the Paris Court of Appeal stated that ‘the arbitrator must reveal to the parties
any circumstance of such a natutre as to affect his judgment and raise in the eyes of
the parties a reasonable doubt as to his qualities of impartiality and independence,
which are the very essence of the arbitral function’. The court added that ‘the trust
relationship between the arbitrator and the parties must continuously be preserved and,
thus, the parties must be kept informed throughout the entire arbitral proceeding of
any relationships which could in their opinion influence the arbitrator’s judgment and
impair his or her independence’. The court observed in particular that the fact that the
chairman’s law firm employed over 2,200 lawyers across the world was no excuse for his
failure to disclose.

i Estoppel

Estoppel was introduced as a concept of French law of international arbitration in
2005. The Court of Cassation ruled that a party who had participated as a claimant in
proceedings before the Iran—US Claims Tribunal for more than nine years was estopped
from raising before French courts the inexistence or invalidity of the arbitration

7 CA Paris, 12 February 2009, Case No. 07/22164.
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agreement.® This case followed an earlier line of international cases, going back to
Amco Asia Corporation and others v. Republic of Indonesia.” Although not framed in terms of
estoppel, French case law also holds that a party who has failed to contest the validity
of an arbitration clause, or to raise any other procedural defence before the arbitral
tribunal which could be raised at that time, is prevented from raising such a defence in
a subsequent challenge against the award."” Other decisions citing estoppel as a ground
for refusing to hear a party’s argument were rendered by French courts in 2009," but
estoppel remained a somewhat vaguely defined concept under French law.

On 3 February 2010, the Court of Cassation clarified the conditions of estoppel
in relation to international arbitration, highlighting the concept familiar to lawyers raised
in the common law tradition of ‘detrimental reliance’.!” In that case, an award was
challenged on the ground that a party to the arbitration did not have the opportunity to
respond to an additional brief filed by the other side. The Paris Court of Appeal dismissed
the challenge, finding that the party complaining that it had not had an opportunity to
reply had in fact filed a brief in reply and was presented with an opportunity to address
any new arguments at the arbitral hearing. In addition, none of the parties objected to
a procedural order rendered by the arbitral tribunal stating that both parties had fully
addressed the claims raised in the additional brief. Finally, the parties signed without
reservation the transcript of the arbitral hearing which closed the record. The Court
of Appeal thus concluded that the complaining party was estopped from claiming that
it had been prevented from fully responding to the other side’s additional brief during
the arbitral proceedings.”” However, the Court of Cassation overturned this decision
and did not see a case for estoppel. France’s highest judicial court found that the party’s
procedural conduct did not amount, in law, to a change in position that could have led
the other side to erroneously believe that that party’s intentions had changed. As a result,
there had been no detrimental reliance of a party on the other party’s position and, thus,
no possibility to apply the theory of estoppel.

Civ. 1, 6 July 2005, Case No. 01-15912.
ICSID Case No. ARB/81/1.

10 Civ. 1, 31 January 2006, Case No. 03-19054; CA Paris, 15 October 2009, Case No.
07/17049. Similarly, in a series of recent decisions, the Paris Court of Appeal refused to
set aside awards rendered in consolidated arbitrations, ruling that the arbitral tribunal was
not improperly constituted where the parties had filed consolidated submissions and failed
to object to consolidation during the arbitral proceedings. See CA Paris, 22 October 2009,
Case No. 08/13030; 5 November 2009, Case No. 2008/23600; 17 December 2009, Case No.
08/15208.

11 Civ. 1, 6 May 2009, Case No. 08-10281. The report of Mr Boval, Conseiller Rapporteur, Cass.
Plen. Ass. 27 February 2009, Case No. 07-19841, notes in that regard the complexity and various
elements of the concept of estoppel, which was created for a legal system very different from the
French system. It is also well-known that, under common law systems, the concept of estoppel
is itself made of many different subcategories, each having different conditions of application.

12 Civ. 1, 3 February 2010, Case No. 08-21288.

13 CA Paris, 9 October 2008, Case No. 07/06619.
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On 22 January 2009, the Paris Court of Appeal held that the exclusion of liability
included in Article 34 of the 1998 ICC Rules of Arbitration'* was unenforceable as a
matter of French law — which the Coutt held to be applicable because the ICC’s services
are performed in Paris — because it would allow the ICC to avoid performing its essential
duties as a non-judicial service provider.”” Thus, the Court established that the ICC
could be found liable under French law for breach of its obligations arising out of its
contractual relationship with the parties to the arbitration. However, it concluded that
the ICC had breached none of its obligations in that case.

z'ﬂ International arbitration and French public entities

On 17 May 2010, the Tribunal des Conflits, which, as previously explained, resolves
jurisdictional difficulties between the French judicial and administrative court systems,
rendered a much-awaited decision regarding international arbitration and French public
entities.'¢

The case involved a contract for the construction of public works between a
French public institution for medical research (INSERM’) and a Norwegian foundation,
containing an arbitration clause. Arbitral proceedings were initiated and an award was
rendered against INSERM. INSERM then attempted to set aside the award, before both
the French judicial and administrative courts. Before the latter, INSERM invoked the
administrative nature of the contract and the prohibition against arbitration for public
entities. In the meantime, the Court of Appeal — a judicial as opposed to administrative
court — considered that it was competent to hear the challenge against the award and
refused to stay the proceedings pending a decision of administrative courts.'” The
Council of State, the highest French court in administrative matters, decided to refer to
the Tribunal des Conflits the question of which among judicial or administrative courts had
jurisdiction to hear the challenge against the award."®

The general rule under French law is that public entities or corporations cannot
have recourse to arbitration.'” There is, however, a seties of important exceptions to this
rule. In particular, the Court of Cassation has long held that prohibition to be inapplicable

14 ‘Neither the arbitrators, nor the Court and its members, nor the ICC and its employees, nor the
ICC National Committees shall be liable to any person for any act or omission in connection
with the arbitration.

15 CA Paris Case No. 07-19492.

16 Tribunal des Conflits, Case No. 3754.

17 CA Paris, 13 November 2008, Case No. 08/00760.

18 Council of State, joint decision of the 7th and 2nd subsections, 31 July 2009, Case No.
309277.

19 Article 2060 of the French Civil Code: ‘One may not enter into arbitration agreements in
matters of status and capacity of the persons, in those relating to divorce and judicial separation
or on controversies concerning public entities and institutions and more generally in all matters

in which public policy is concerned.
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where the interests of international trade are at stake.® Yet, the Council of State
traditionally considered that there could be no recourse to arbitration if the contract is of
an administrative natute, irrespective of its international character. This was set out with
particular force in a Euro Disney opinion in 1986.*' Certain types of administrative contracts,
such as public—private partnerships (‘PPPs’) can also include arbitration clauses.

In the 17 May 2010 INSERM decision, the Tribunal des Conflits retained the
principle that when a contract is administrative in nature and at the same time ‘involves
the interests of international trade’, any challenge against an award made under such a
contract will normally fall within the jurisdiction of judicial courts (i.e., ultimately, the
Court of Cassation). This was the practical outcome in this case; yet, the Tribunal des Conflits
reserved a certain number of exceptions, when the case raises a question of conformity
of the award with certain imperative rules of French public law: (1) when rules dealing
with the occupancy of the public domain are involved; (2) as regards public procurement
in the context of public contracts; (3) and (4), when partnership agreements (such as
PPPs) and contracts for the delegation of a public service, respectively, are involved.
When these — fairly broad — exceptions apply, any challenge against the award will have
to be brought before administrative courts, and ultimately before the Council of State,
regardless of whether the contract involves the interests of international trade.

Investor—state disputes

Two cases deserve mention here. First, the Paris Court of Appeal ruled for the first
time in 2008 on a challenge against an award which had been rendered on the basis of a
bilateral investment treaty.” The challenge, brought by the Czech Republic, was denied.

The dispute arose out of a 1996 construction and lease contract concluded
between a Czech company, ZIPimex (owned by Mr Pren Nreka, a Croatian national) and
a branch of the Czech Ministry for Youth, whereby ZIPimex undertook to renovate a
floor in a building owned by the Ministry and to enter into a commercial lease agreement
for 15 years. In 2002, the Ministry decided to use the building for itself as office space
and asked ZIPimex to vacate the premises. ZIPimex refused and the Ministry obtained
from the local courts an order declaring the 1996 contract null and void on various
technical grounds. ZIPimex eventually had to leave the premises in 2004.

The arbitration was based on the bilateral investment treaty of 5 Matrch 1996
concluded between Croatia and the Czech Republic and was conducted under the
UNCITRAL Arbitration Rules. The tribunal had fixed Paris as the place of arbitration.
The Czech Republic raised jurisdictional objections, arguing that the claimant had
failed to make an investment in the Czech Republic within the meaning of the bilateral
investment treaty. The arbitral tribunal rejected the objections and, on the merits,
found that the Czech Republic had breached its obligations to accord fair and equitable
treatment to the investor under the treaty.

20 Civ. 1, 2 May 1966, Bull. Civ. No. 256.
21 Opinion of 6 March 1986, Case No. 339710.
22 CA Paris, 25 September 2008, Case No. 07/04675.

104



France

The Czech Republic challenged the award before the Paris Court of Appeal on
three grounds: the absence of an arbitration agreement, the violation by the arbitrators
of their mission and the violation of international public policy. None of these grounds
succeeded. First, the Court of Appeal found that the parties had consented to arbitrate
their dispute (the Czech Republic by signing the bilateral investment treaty and Mr Pren
Nreka by filing a request for arbitration) and that there was an investment within the
meaning of the bilateral investment treaty, which defines ‘investment’ in broad and non-
exhaustive terms and includes ‘any contractual rights.” Second, the court refused to re-
examine the merits of the award, noting that it was for the arbitrators to decide whether
or not the judgment rendered by the Czech courts violated the provisions of the bilateral
investment treaty and that French judges did not have the power to review the arbitral
tribunal’s decision and reasoning in that respect. Third, the court ruled that there was
no violation of international public policy since the award did not impair the Czech
Republic’s right to initiate actions before the local courts, provided such actions were
not abusive. This decision sends a strong signal to investors and states that non-ICSID
arbitral awards rendered pursuant to a bilateral investment treaty will not be easier to
overturn in France than traditional commercial arbitral awards.

Second, a partial award was rendered against France and the United Kingdom
in 2007 in the arbitration launched by the companies exploiting the Channel tunnel,
concerning the question of clandestine immigrants.”® The arbitral tribunal determined
it had jurisdiction to hear the case and found that the French and British governments
were liable for their failure to maintain conditions of normal security and public order
in and around the relevant terminal. This case is quite unique since it was brought under
the Canterbury Treaty and involves two states as respondents.

III' OUTLOOK AND CONCLUSIONS

French international arbitration law has been a major reason for the success of France
as a place of arbitration. The great deference accorded by courts to the arbitral process
is unlikely to change and there is every reason to believe that France, and in particular,
Paris, will continue to remain an attractive venue for international arbitration; this can
already be seen with the increasing number of ICSID cases that are being heard in Paris.
The developments coming from the European Commission highlighted above should
be closely monitored, however, as they could present particular challenges not only for
international arbitration in France, but throughout the EU.

23 The Channel Tunnel Group Limited, France-Manche SA v. The Secretary of State for Transport of the
Government of the United Kingdom of Great Britain and Northern Ireland, Le Ministre de I'Equipement,
des Transports, de I'Aménagement du Territoire, du Tonrisme et de la Mer du Gouvernement de la Républigne
Sfrangaise, PCA, partial award of 30 January 2007.
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