[InaHupyeMbIE
N3MEHEeHUS

B 3aKOHOAATEJIHCTBO
0 HEAPOIOJIH30BAHNH.

Recently the Ministry of Energy and Mineral
Resources of the Republic of Kazakhstan devel-
oped and proposed to the RK Government a new
draft law on subsoil and subsoil use. According
to the plan for drafting laws approved by the
RK Government, the Government should pres-
ent the Draft to Parliament in October 2008.

D The Draft is designed to replace the currently

effective RK Laws “On Subsoil and Subsoil
Use” dated January 27, 1996; “On Petroleum”
dated June 28, 1995; and “On Production Shar-
ing Agreements (Contracts) for Conducting Oil
Operations Onshore” dated July 8, 2005. While
based heavily on existing legislation, the Draft
purports to regulate in more detail many aspects
of subsoil use operations and is aimed generally
at resolving legally many problems that have been
revealed in the course of implementing the exist-
ing legislation on subsoil use. Although the Draft
still requires much work before it complies with
the standards of juridical techniques applicable
to legislative texts, it still portrays an idea about
MEMR’s current thinking as the state body, which
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Heoaeno Munucmepcmeo IHepzemuKku u MUHepaib-
Hoix pecypcos Pecnyonuxu Kazaxcman pazpabomano u
npeonoxcuno Ilpasumenvcmey PK noewuit 3axkononpo-
exm o neopononvsosanuu. Co2nacno niany 3akoHonpo-
eKkmubix pabom, ymeeprycoennomy Ilpasumenvcmeom
PK, Ilpasumenvcmeo 0onxcno npeocmasums IIpoexm
Ha paccmompenue Ilapnamenma 6 okmsope 2008 zooa.

DHpoeKT NpeycMaTpUBaeT 3aMEHy JEHCTBYIOIINX

3axonoB PK “O Hempax m HeIpoOIOIb30BaHUN’ OT
27 saBaps 1996 roma, “O medTu” ot 28 mrors 1995
roga, a take “O COIMamIeHUAX O pasferie MPOIyK-
MY TIPY TIPOBEJACHUHN HePTIHBIX ONEepanuii Ha Mope”
ot 8 uronst 2005 romga. XoTs B 3HAYUTEITHFHON CTETIEHU
[Ipoekt ocHOBbBIBaeTCS Ha JEHCTBYIOIIEM 3aKOHOA-
TETLCTBE, OH UMEET TIeNIbI0 O0iee MoapoOHOe PeTyin-
pOBaHHE MHOTHX aCIIEKTOB OTEpAIfil 10 HEAPOIIONb-
30BaHUIO M B IIEJIOM HAlpaBIIeH Ha TPABOBOE PeIIeHUE
MHOTHX TPOOJeM, KOTOphIe OBUIA BBISIBIEHBI B XOJIE
MIPUMEHEHHUS] JIEHCTBYIOIIETO 3aKOHONATENhCTBA B
obnacTu Henmpomoiap3oBaHUsA. XOTs IIpoekt Bce ere
TpeOyeT OOoNBITIoN PadoTHI, MPeXkae YeM OH OymeT co-
OTBETCTBOBATH CTAHIAPTaM IOPUINYECKON TEXHHKH,
MIPUMEHUMBIM K IOPUANYECKAM TEKCTaM, OH YK€ OTO-



has most authority in the subsoil use sector.

Understanding MEMR’s position on various
issues could help investors to formulate their cur-
rent and future investment plans.

The major highlights of the anticipated changes
to the regulation of subsoil use operations include:
* detailed regulation of the procedure by which

the state may exercise its priority right to sub-

soil use right, including shares (participatory in-
terest) in a subsoil user or a legal entity able to
influence the decisions of a subsoil user;

* detailed regulation of the transfer of subsoil use
rights, including shares (participatory interest)
in a subsoil user and the procedure to issue con-
sent for such transfers to be envisaged;

* production sharing agreements (“PSA”) are to
be abolished; however, existing PSA’s will re-
main in force;

» contracts for joint exploration and production
will not be executed; exploration and production
will be carried out under separate contracts;

* tax stabilisation provisions are to be abolished; and

» trunk pipelines will be recognised as strategic
objects.

Aigoul Kenjebayeva, Salans LLP Managing Partner
Atieyne Kenowcebaesa, Ynpasnarowuii napmuep, Salans LLP
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Opaxkaer ujero o HeiHemHeM Bugeann MOMP kak

rOCYJapCTBEHHOI'O OpraHa, KOTOpPBbIH HMEET Hau-
OOJIBLIYIO BJIACTH B CEKTOpEe HeAporoib3zoBanus. [1o-
HuUMaHue no3uuuu MOMP no paznuuHbIM Bompocam
MOIVIM ObI IOMOYb MHBECTOPaM c(HOpMyIUPOBATH CBOU
TeKylI1e 1 OyayIire MHBECTHLIMOHHBIC TIaHbI.

OCHOBHBIE OKHJIA€MbIE U3MEHEHHS B PErylupo-
BaHUM OIEpaluid MO HEIPOINOIH30BAHUIO BKIFOYAIOT
I (14401117
* JIeTallbHOE pPEeTyJIMpPOBAHHUE MPOIENYpPHl peann3a-

MU TOCYJapCTBOM MPHUOPUTETHOTO ITIpaBa Ha He-

JIPOTIOJIH30BaHNE, BKIIFOYAs aKIUU (JIOJU Y4acTHs)

B HEJPOIOJIh30BaTENIe WM FOPUINYECKOM ITHIIE,

HMEIOIEM BO3MOKHOCTH OKa3bIBaTh BIMSIHHUE Ha

pelIeHusT He[POTOIh30BATEIIS;

* JIeTalbHOE PETYJIMPOBAaHUE MEepeady MpaB HEAPO-
MOJIb30BAHMS, BKJIFOYAs aKIUHU (IO y4acTHs) B
HEJ/IPOTIONIb30BaTesie ¥ MPOIeTyphl BBIIAYN paspe-
IICHHS Ha TAaKOIO Tepeiady;

* comameHust o pazueine npoaykuuu (CPII) Oymyt
OTMEHEHbI, oHaKo cyumiecTByromue CPII octanyT-
Csl B CHIIE;

* KOHTPAKTHI HA COBMECTHYIO Pa3BE/Ky U JIOOBITY HE
Oy/IyT 3aKIIFOYATRCS; pa3Be/iKka U JoObIda OyayT OCy-
IIECTBISATHCS B pAMKaX OTJEIIbHBIX KOHTPAKTOB;

* TIOJIOKEHUS O CTAaOWJIM3AIK HAJIOTOB OyIyT OTMe-
HEHBI; U

* MarucTpaibHbIe TPYOOIIPOBOIBI OYAYT OTHOCUTHCS
K CTPaTerm4ecKuM OObEKTaM.

Hwxe MbI ipeuraraeM KpaTKuii 0030p 0XKHAJaeMbIX
M3MEHEeHH. MBI OTMeYaeM, 4TO STOT 0030p MOITOTOB-
JIeH Ha ocHOBaHWM oOmenoctynHoro I[Ipoekra. Ceii-
4yac HE M3BECTHO, Oy/eT JIN MPHUHATAs BEPCHs 3aKOHA
BKIIIOYATh ATH U3MEHEHUS; KPOME TOTO, (POPMYITUPOB-
KH TIPUHSATOTO 3aKOHA MOTYT CYIIECTBEHHO OTINYaTh-
cs ot HeHenHero [IpoexTa.

IIpuopuTeTHOE MPaBO rocyiapcTBa

B Hacrosimee BpeMst IpUOPUTETHOE MIPABO TOCY-
JlapCTBa HA MPHOOPETEHNE OTUYKTAEMOTO ITpaBa He-
JIPOTIONB30BaHUs, BKIIOUAs aKIIMH (JIOTU ydacTHs) B
HEJ[POIIOIb30BaTENe WU IOPUIUIECKOM JIUIIE, UMe-
IOIEM BO3MOXHOCTBH OIPEIEesATh MM OKa3bIBaTh
BIIMSIHAE Ha PEIICHHs, MPUHUMAEMBbIE HEIPOIIONh-
30BaTeyieM, YCTaHOBJIEHO cTarbedl 71 3akona o He-
npax. OnHa W3 OCHOBHBIX IPOOJIEM JaHHOH CTaThu
COCTOUT B TOM, YTO OHA HE MpEIycMaTpUBaeT IMpo-
Heaypy, COTIIACHO KOTOPOW TOCYyAapCTBO peaanu3yeT
CBOE MIPUOPHUTETHOE MPABO. ITO MOPOXKIAET PA3IUY-
HbIE TIPaKTUYECKHE BOIIPOCHI, HAIIPUMED, B OTHOIIIE-
HUW TpEeOOBAHUM VIS TOJIa4M 3aABICHUH, TIOpSIKA U
CpOKa Il paCCMOTPEHHsI TaKUX 3asBICHUN, KaKOH
TOCYIapCTBEHHBIN OpraH YIOJHOMOYEH MPHHUMATh
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Below we provide a brief review of these an-

ticipated changes. We note that this review was
prepared based on publicly available Draft. It is
unknown whether the version of the law enacted
will include these changes; in addition, the wording
of the law as enacted may be substantially different
from the current Dratft.

Priority Right of the State

Currently the priority right of the state to ac-
quire subsoil use right to be alienated, including
shares (participatory interest) in a subsoil user
or a legal entity able to influence the decisions
of a subsoil user, is established by Article 71 of
the Subsoil Law. One of the main problems of
the current Article is that it does not envisage a
procedure whereby the state exercises its prior-
ity right. This raises various practical questions,
e.g. the requirements to file applications, the
procedure and period for consideration of such
applications, which state body is authorised to
adopt a decision on exercising the priority right.
The Draft of the new law purports to establish
the procedure by which the state may exercise its
priority right.

The scope of application and the essence of
the priority right have not been changed sig-
nificantly. The Draft envisages that the state
shall have the priority right to acquire alien-
ated subsoil use rights (part thereof) and/or an
“object connected with it”, which is a new term
introduced by the Draft. However, “object con-
nected with it”, is defined as participatory inter-
ests/shares in a legal entity holding a subsoil use
right, as well as in a legal entity which has the
possibility to determine, directly or indirectly,
decisions and/or influence the decisions adopted
by such subsoil user, if such legal entity’s main
activity is connected with subsoil use in the Re-
public of Kazakhstan. Therefore, it is clear that
the introduction of this new term is only in order
to shorten the description of already existing ob-
jects of priority right and does not introduce any
substantive change.

The Draft still does not envisage how to deter-
mine whether a company’s “main activity is con-
nected with subsoil use in the Republic of Kazakh-
stan”, which will continue to raise questions. The
novelty of the Draft is the establishment of the list
of certain state bodies and their respective powers
to resolve whether the state would exercise its pri-
ority right. The introduction of this novelty is in
response to the problem that under current law the
right belongs to the state but in practice the inter-
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pelICHHs] 0 pealu3aluu NPUOPUTETHOTO IpaBa.

[IpoexT HOBOrO 3aKOHA CTAaBUT LEJIbI yCTaHOB-
JICHUE MOPAJIKA, C IOMOIIBIO KOTOPOTr0 rOCyIapCTBO
MOJKET pPeain30BaTh CBOE MPHOPUTETHOE MPABO.

Cdepa npuMeHeHNs U CyTh IPHOPUTETHOTO MpaBa
HE TPETEepIesIO 3HAUYNTEIbHbIX H3MEHeHHH. IIpoekt
NpeAyCMaTpUBACT, 4TO TOCYJApCTBO OONafaeT IMpH-
OPHUTETHBIM IIPABOM NPHUOOPETEHUS ITPaBa HEAPOIOIb-
30BaHM (ero yacTh) U (WIH) “CBI3aHHOTO C HUM 00b-
eKTa”, 4TO SIBJISICTCSI HOBBIM TEPMHHOM, BBEICHHBIM B
[Ipoekt. BmecTe ¢ Tem, “CBS3aHHBIA C HUM OOBEKT”
orpenensieTcsd Kak Jois ydacTus (IakeThl akUuid) B
IOPUIMUYECKOM JIMIE, OO0JajaroIieM IIPaBoOM HEAPO-
MOJIb30BaHMS, a TAKKE B IOPHIUUECKOM JIMLIE, KOTOPOE
MMeEeT BO3MOXKHOCTB IPSMO U (MJIN) KOCBEHHO OIIpee-
JSITH pelIeHus U (MIM) OKa3bIBaTh BIUSIHUE HA IPUHU-
MaeMble TaKUM HEAPOIOJIb30BaTEIEM PELICHHs, eCin
y aHHOTO IOPHINYECKOIO JIMIA OCHOBHAs JESATEIIb-
HOCTB CBSI3aHa C HeOpOINoJib30BaHueM B PecmyOnnke
Kazaxcran. Takum 06pa3oM, 0O4€BUAHO, YTO BBEJCHHE
HOBOT'O TEPMUHA MPOMU3BEICHO TOJIBKO AJISI TOTO, YTO-
OBl COKpPAaTUTh OMHMCAHUE YXKE CYLIECTBYIOIINX 00bEK-
TOB IIPUOPUTETHOTO MPaBa, ¥ HE BHOCUT KAKUX-THOO
CYLIECTBEHHbBIX U3MEHEHHH.

IIpoexT nmo-npexxHeMy HE IpeayCcMaTpUBAET, Kak
ONPEJEIINTD, SIBISETCS JIM “OCHOBHAS 1EATEIbHOCTh
KOMITAaHWH CBSI3aHHOHM C HEOPOIOJib30BaHHEM B Pe-
criyonuke Kaszaxcran”, B cBsi3u ¢ 4eM OyayT Ipo-
JloJKaTh BO3HUKaTh Bompockl. Hosemnoit Ilpoekra
ABJIETCSI YCTAHOBJICHUE IIEPEUHS OINpPeACICHHBIX
rOCyJapCTBEHHBIX OPIraHOB M UX COOTBETCTBYIOLIMX
MOJIHOMOYMH ISl PEIICHHUsI BOIIpOca O peaju3anun
rocyIapcTBOM INPUOPUTETHOTO NpaBa. BHenpenue
3TOW HOBEJUIBI ABJSETCS OTBETOM Ha MpoOJIeMy, YTO
10 JEHCTBYIOIIEMY 3aKOHOAATEIbCTBY, IPUOPUTET-
HOE IIPaBO MPHUHAIJICKHUT TOCYAAPCTBY, HO Ha IpaK-
THKe MexBenoMcTBeHHass komuccuss 1 MOMP npu-
HUMAIOT pemeHus: 0e3 Kakoro-iudo CrenuajbHOIro
YIOJIHOMOYMBAaHMS cO cTOpoHb! IIpaButenscrsa. B
COOTBETCTBHM C HOBOH MpPOLENYpPOH, 3TOT BONPOC
Oynmer paspemer. B To xe Bpewms, [Ipoekt B mep-
BbIIl pa3 BBOAUT IPOLEAYPY HNPHUHITHS PEIICHUN O
peanu3aluu OPUOPUTETHOIO IpaBa U HpHOOpeTe-
HUU OTUY)XJAEMBIX aKTHBOB JHOO0 depe3 rocynap-
CTBEHHBIM oprad, 1100 HALMOHAJILHYIO KOMIAHUIO,
ynoiaHomoueHHyto IIpaBurensctBom PK. Hecmorps
Ha JeJIETUPOBAHME IMOJHOMOYHUI Ha HPHUHITHE pe-
LICHUH B OTHOIIEGHHWU NPUOPUTETHOTO IpaBa rocy-
JapCTBEHHBIM OpraHaM U HallMOHAJbHOW KOMIIAHWH,
ponb IlpaBuTenbcTBAa B PELIEHHMH 3TOrO BOMpOCa
OCTaeTCsl BeChbMa 3HAUUTEIbHOM.

Kaxk 1 o HacrosmeMy 3akoHy 0 Heapax, npuodpe-
TEHHE OCYILECTBIISICTCS HA YCIOBUSX, HE Xy’Ke IPeIo-
JKEHHBIX APYTMMH NTpuodperarensiMu. IHTepecHo, 4To



Bakhyt Kadyrova, Associate, Salans LLP
baxeim Kaowiposa, Salans LLP

ministerial commission and MEMR make de-

cisions with no specific authorisation from the
Government. Under the new procedure, this issue
would be resolved. At the same time, the Draft in-
troduces for the first time a procedure to take a de-
cision to exercise the priority right and to acquire
such offered asset either through a state body or a
national company, authorised by the RK Govern-
ment. Despite delegating the authority to take de-
cisions about the priority right issue to a number
of state bodies and the national company, the role
of the Government in resolving this issue remains
quite significant.

As in the current law, the acquisition shall be
carried out on terms not worse than offered by oth-
er acquirers. Interestingly, the Draft further clari-
fies this provision by stating that if the alienation is
conducted without compensation or into the charter
capital of another legal entity, the state shall acquire
such subsoil use right or object connected with it at
market price to be determined on the basis of legis-
lation concerning evaluation activity. Acquisition
should be completed within six (6) months.

A very significant problem with the current Ar-
ticle 71 is that it may be interpreted in a way that
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[IpoexT pa3bsCHSET 3TO MOJIOKEHHUE, yCTAHABIIH-

Basi, 4TO B CJIy4ae OTUYXKICHMS 10 OE3BO3ME3IHO-
MY OCHOBAHHIO, & TAKXKE B YCTaBHbIM KalUTal I0PUIH-
YECKOIO0 JINLA, TOCYAapCTBO NPUOOPETaeT TaKKe Mpasa
HEJIPOIOJIb30BaHUs JTMOO CBS3aHHBIE C HUM OOBEKTHI
M0 PHIHOYHOH CTOMMOCTH, ONPENENIeMOl B COOTBET-
CTBHM C 3aKOHOJATEIbCTBOM 00 OLICHOYHOM JesITeNb-
HocTu. CpokH MpHOOpETEHHS HE TOJDKHBI IPEBBIIIATH
mecTH (6) MecsIeB.

CepresHast mpobiema HbIHENTHeW ctarbu 71 3a-
KOHa O HeJpax COCTOUT B TOM, YTO OHa MOXKET OBITh
HCTOJIKOBaHa TaKUM 00pa3oM, YTO TOCyIapCTBO UMEET
NPUOPUTETHOE IPABO TAKXKE U B CIydyasx HEPBUYHO-
ro myOJINYHOrO pasMeIleHHs], OCIEAYIOMNX MPOJaK
Ha OPraHM30BaHHBIX (DOHIOBBIX PHIHKAX, a TAKKe B
Cllydasix BHYTPEHHHMX KOPIOPATHBHBIX pEOpraHu3a-
Ui, DTOT BOMpoOC OCcTaBiieH B HOBOM [IpoekTe Ge3 u3-
MeHeHnid. Kpome Toro, ToT daxr, uto [IpoexT nemaer
WCKJIIOUEHUS 17151 HEKOTOPBIX U3 BBIIICYKa3aHHBIX CITY-
4yaeB B OTHOLICHUH IOJYYEHHUSI COIVIACHSI KOMIICTEHT-
HOT'O OpraHa Ha Iepenady, Kak 3T0 OyaeT paccMoTpe-
HO HMXE, KOCBEHHO IMOIATBEP)KIACT, YTO MOJIOKCHHUS,
CBSI3aHHBIEC C IPUOPUTETHBIM IIPABOM, TOJDKHBI TOJIKO-
BaTbhCs KaK pa3pellaroline rocyaapcTBy M0Ib30BaThCs
3TOM IPABOM JIaXKE€ B TAKUX CIIydasX.

[Iepenaua nmpaBa HeIPONOJIbL30BAHMS
[IpoexT oTnenbHO NpPEeayCMATPUBAET MEPEUCHb

CIoco0O0B TIepeady mpaBa HeJPOTOIh30BaHNUS, BKITIO-

EEN110707 8 (9149 {01112(H

*  OTYY)KACHHE IpaBa HEAPOIOJIBL30BAHUS YACTUYHO WX
MIOJTHOCTBIO JIPYTOMY JIMILY Ha OCHOBAaHUHU BO3ME3IHBIX
100 6e3BO3ME3/THBIX TPAXKTAHCKO-TTPABOBBIX CJIEIIOK;

*  OTYYXJICHHUE JIOJU yJacTus (TTaKeTa aKkiuii) B I0pH-
JTIMIECKOM JIHIIE, 00TaIaf0IeM TIPaBOM HEIPOIIOIb-
30BaHUs, HA OCHOBAaHUU BO3ME3IHBIX JTU00 0€3B03-
ME3/IHbIX IPAKIAHCKO-IIPABOBBIX CAEIIOK;

* Iepeaaya npaBa HEAPONOIb30BaHUS, 10JIM y4aCTUs
(TakeTa axIuii) B FOPUIAIECKOM JIUIIE, SBIISIOMIEM-
Cs HEAPONOJb30BaTENIEM, B YCTABHBIM KaluTall
JIPYroro I0pUANYECKOro JINLA;

° TMpUBaTH3alUsl TOCYIAPCTBEHHBIX MNPEANPUITHH,
00aaroMX MPaBOM HEIPOITOIB30BAHHS;

*  OTYY)XICHHUE MpaBa HEAPONOIb30BaAHUS, JOJIU yUa-
ctus (TaKeTa akiuil) B IOPUIUIECCKOM JINIIE, SBIIS-
IOIIEMCS HEIPONOIb30BaTeNIEM, B MPOLIECCE KOH-
KyPCHOTO MTPOM3BOJICTBA TTPU OaHKPOTCTBE;

* oOpameHre B3bICKaHUS Ha MPABO HEIPOIOIH30Ba-
HUS, JIOJTIO y9acTus (TakeT akInii) B FOPUITICCKOM
murie, 00JaIaoIeM IPaBoM HelPOIOIb30BaHUS, B
TOM YHCJIE MPU 3aJI0Te;

° BO3HUKHOBEHHE IIpaBa Ha JOJII0 B IOPUIUYECKOM
mure, obJamarneM TPaBOM HEIPOTIOIh30BaHUS,
B PpE3yJIbTaTe YBEJIMYEHUS YCTABHOIO KaluTaja
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the state has priority rights also in cases of initial

public offerings, subsequent sales on organized
stock markets and in cases of internal corporate re-
organisations. This issue still remains unchanged
in the new Draft. Moreover, the fact that the Draft
makes exemptions to some of the above cases to re-
ceive the Competent Body’s consent for the trans-
fer, as discussed below, indirectly confirms that the
provisions related to the priority right should be
interpreted as allowing the state to enjoy this right
even in such cases.

Transfer of Subsoil Use Right

The Draft separately provides for a list of means
for transfer of subsoil use right, which includes the
following:

» alienation of subsoil use right in part or in full
to another person/entity on the basis of paid or
gratuitous transactions;

» alienation of participatory interest/shares in a
legal entity holding subsoil use right on the ba-
sis of onerous or gratuitous transactions;

 alienation of subsoil use right, participatory inter-
est/shares in a legal entity holding subsoil use right
to the charter capital of another legal entity;

* privatization of state enterprises, holding sub-
soil use right;

» alienation of subsoil use right, participatory in-
terest/shares in a legal entity holding subsoil use
right in bankruptcy proceedings;

» taking recourse upon subsoil use right, partici-
patory interest/shares in a legal entity holding
subsoil use right, including enforcement of a
pledge; and

* acquisition of right to participatory interest in a
legal entity holding subsoil use right because of
increase of charter capital and accession of new
participant into a legal entity.

In the same way as established by the current
Subsoil Law, the Draft states that any of the above
transfers shall require MEMR’s consent. The Draft
also envisages that MEMR’s consent shall be requ-
ired for the following:

* initial issue to organised stock exchange of
shares in a legal entity which is a subsoil user
and legal entities having participatory interest/
shares in legal entities which are subsoil us-
ers, including placement of additionally issued
shares and securities;

* pledge over subsoil use right (part thereof), par-
ticipatory interest/shares in a legal entity hold-
ing subsoil use right;

» succession of subsoil use right, participatory
interest/shares in a legal entity holding subsoil
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B CIlydae MPHUHSATOTO HOBOTO yYacTHUKAa B COCTaB
FOPUIMYECKOTO JINTIA.

[IpoexT ycranaBiuBaeT, 4ro Jr00as BEINICyKa-
3aHHas Iepeaadya IpaBa HEIPOIIOIIb30BAHUS MOXKET
OBITH NIPOM3BEACHA HA OCHOBAaHUU TPEIBAPUTEIHLHO-
ro paspemenuss MOMP, kak npenycMOTpeHO U Jei-
CTBYIOIIMM 3akoHOM O Henpax. [IpoekT Takxe ycra-
HaBJIMBaeT, 4To paspemenue MOMP Tpebyercs st
CIIEIYIOIINX CIy4aeB:

* TIEPBHYHBIA BBINYCK B oOpaimieHHe Ha OpraHu30-
BaHHOM PBIHKE IIEHHBIX OyMar akIui I0puIndecKo-
TO JIMIA, SIBJISIFOIIETOCS HEAPOIIONIb30BaTelieM, H
FOPUIMYECKUX JIUII, 00T at0NINX JTOJISIMHU Y4aCTHS
(TTakeTaMu aKIyii) B FOPUIUIECKIX JINIAX - HEAPO-
MOJIb30BATESIX, B TOM YHUCIIE Ha IEPBUYHOE pa3Me-
IICHWE Ha OPTaHW30BAaHHOM PBIHKE IIEHHBIX Oymar
aKIW{ TaKWX FOPUIUYECKUX JIUII, BBITYIICHHBIX B
pamMKax JAOMOIHUTEIFHONW AIMHUCCHH;

* 3aJIOT TIpaBa HEAPOIIOIB30BaHUS (€r0 YacTH), JOJIH
ydacTtus (akeTa akiuii) B FOpUIINYECKOM JIUIE, 00-
JIa/TAI0IIEM ITPABOM HEJIPOITOIb30BAHHUS;

* TepexoJ B TMOPSJIKE MPaBONpPEEeMCTBa MpaBa He-
JIPOTIONB30BaHUS, AOJU ydacThs (ITaKeTa aKIlHii)
B IOPUAMYECKOM JIMIIE, 00JIaJal0eM IPaBOM He-
JIPOTIONB30BaHUs, HA OCHOBAHUHU IEPEIATOYHOTO
aKTa WIM pa3feNuTeNbHOTO OallaHca B cliydae
peopraHu3anuy PUIUIECKOTO JUIa, 00anaro-
IIer0 MPaBOM HEIPOTOIb30BaHUSA, WIIH FOPUIH-
YECKOTO JINIIA, SBJSIOIIETOCS y9aCTHUKOM (aK-
[IHOHEPOM) IOPUIUYECKOTO JINIA, 00JIalafoIIero
MPaBOM HEJPOIIOIb30BAHUS.

OnHuM U3 BaKHbIX HOBOBBeJeHUM Ilpoekra B 0T-
HOIIIEHUH TIepe/Iaqy MpaBa HelPOIOIb30BAHUS SIBIISCT-
Csl YCTaHOBJICHHE CITy4aeB, KOTOpPBIE HE TPeOYIOT pas-
pewienust MOMP, a umeHHo:

* COBEpIICHHUS CIEJOK 10 OTUYKACHUIO aKIUH WK
MIPOU3BOIHBIX OT HUX IIEHHBIX OyMar I0pHINYeCKO-
ro JHIla, O0JIQJafoIIero MpaBoM HEAPOIIONIb30Ba-
HUsl, 00paIaoXcs HA OPraHM30BaHHOM pBIHKE
[IEHHBIX Oymar;

* Tepefayd BCETO WIIM YacTW IpaBa HEIPOIOIIb30-
BaHUs, JIOJH ydacTus (TIaKeTa aKkIuil) B FOpUIde-
CKOM JIHIIC, SIBJISIFOIIEMCSI HE/IPOIIONIb30BaTelieM, B
TIOJIb3y CTOIPOIIEHTHOH JIOUepHEH OpraHu3aIluy;

* Tepefadyy BCETO WIIM YaCcTH MpaBa HEIPOIOIb30Ba-
HUSL, JIOJIN y4acTHsl (TTaKeTa aKIni) B FOPUIUICCKOM
JUIIE, SIBISIONIEMCST HEIPOIIOIb30BaTEIEeM, MEXKITY
IOPUINYECKUMU JIUIAMH, SBISTFOIIIMMUCS CTOIPO-
[EHTHBIMU apPUITUIPOBAHHBIMY JTUIIAMH.

Kak 6pu10 ykazano Berme, [Ipoekt He mpemnycMma-
TPUBAET aHAJOTMYHBIC HCKIIOYCHUS B OTHOIICHUU
MPUOPUTETHOTO TIpaBa TOCYIAPCTBA, YTO O3HAYAET,
YTO MPHU OCYIIECTBICHUH TaKUX Tepeiad MOoIyYeHre
0TKa3a OT MPHOPHUTETHOTO TpaBa rocyaapcTBa OyaeT



[> use right on the basis of transfer act or separa-
tion balance sheet in case of reorganisation of
a legal entity y holding subsoil use right or
legal entity being participant/shareholder in a
legal entity holding subsoil use right.

One of the important novelties of the Draft in
regulation of transfer of subsoil use right is the es-
tablishment of cases when MEMR’s consent shall
not be required, namely:
 transactions for alienation of shares or derivatives

of a legal entity holding subsoil use right which

are circulating at organised stock exchange;

 transfer of all or part of subsoil use right, partic-
ipatory interest/shares in a legal entity holding
subsoil use right to a 100% subsidiary;

» transfer of all or part of subsoil use right,
participatory interest/shares in a legal entity
holding subsoil use right among 100% af-
filiated legal entities (when 100% of shares
in such legal entities are owned by the same
person/entity).

As mentioned above, the Draft does not provide
for similar exceptions with respect to the state’s pri-
ority right, which means that such transfers would
still require obtaining the state’s waiver of its prior-
ity right, which appears to be an inconsistency.

SALANS
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[O-IPEKHEMY HEOOXOANMBIM, YTO IPEACTaBIISACTCS

HETIOCIIEA0BATCIIbHBIM.

[Ipoekr ycrpansier mpoOensl AeCTBYOIEro 3a-
KOHa O HeJpax, OTHOCSIIMECS K Iepeaade oduiepac-
NPOCTPAHEHHBIX IIOJIE3HBIX HCKOMaeMbIX. CornacHo
JIeHCTByIOIIEMY 3aKOHY O HelIpax, He SICHO, Kakoil
rOCYIapCTBEHHBIN OpraH yIoJHOMOUYECH BblJaBaTh pa3-
peleHysl Ha mepenady IpaBa HEIPOIOJIb30BAHUS Ha
o01epacnpoCTpaHeHHbIE TOJIE3HbIE HCKONAeMble U
JOJIM y4acTusl (aKUK) B IOPUINUECKOM JIMLE, UMEIO-
IeM IIpaBO HEAPOIOJIb30BaHUS Ha O0IIEpacnpocTpa-
HEHHbIE TIOJIE3HBIE HcKomaemble. lIpoekroM mpsiMo
NPEAYCMOTPEHO, YTO TAKHE Pa3peIICHHsI JOKHBI BbI-
JaBaThCsl COOTBETCTBYIOIUMMH MECTHBIMHM HCIIOJIHU-
TEJIbHBIMHU OpraHaMH.

[Ipoekr ycranaBmuBaer st MOMP noapoOHBIii
HOPSIIOK BBIIAYM WJIM OTKa3a B BblJAade pa3pelleHus
Ha Iepelady IpaBa HEApOIob3oBaHUs. Paspemenne
Ha OTYYXKACHHE IpaBa HEAPOIOIb30BaHMS BbIIACT-
c1 MOMP npu cobnroneHnn CIEAYIONNX YCIOBHI:
(i) ecnm mpumoOperaTens TpaBa HEIPOIOIH30BAHUS
MOJIHOCTBIO COOTBETCTBYET TPEOOBAHUSAM, IPEIABSBIIS-
€MBIM K HEJPOIIOb30BaTeIsIM U JIMLAM, IPETCHIYIO-
MM Ha MPEeJOCTaBJICHUE IpaBa HEIPOIOJIb30BAHUS;
(ii) ecnm Takas mepenada He IOBJIEYET 3a co0O0U He-
cobmoneHne TpeboBaHUI 3aKoHOmarenbcTBa Peciy-
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The Draft clarifies the gap in the current Sub-

soil Law related to transfers of widespread min-
eral deposits. Under the current law, it is not clear
which state body has the authority to issue consents
for transfer of subsoil use right to widespread min-
eral deposits and participatory interest/shares in a
legal entity with widespread mineral deposits. The
Draft directly envisages that respective local ex-
ecutive bodies shall issue such consents.

The Draft provides for a detailed procedure for
MEMR to issue consent or refusal to grant consent
to a transfer of subsoil use rights. MEMR shall is-
sue consent subject to the following conditions: (i)
the acquirer fully complies with requirement set
with respect to subsoil users; (ii) such transfer will
not entail violation of Kazakhstan law, including
requirements for national security of the country,
concentration of rights within a contract and/or
concentration of rights for carrying out operations
in the area on subsoil use, and international treaties
entered into by Kazakhstan; and (iii) the applica-
tion complies with the established requirements.

Subsoil Use Contract

Contrary to the current Subsoil Law, the Draft
does not envisage opportunities for the execution
of different models of subsoil use contracts (PSA,
concession, and service contracts). PSA scheme
will be abolished. There will be separate explo-
ration contract, production contract, contract for
construction and/or exploitation of underground
structures not connected with exploration, and con-
tract for state geological research of subsoil. There
will no longer be contracts for joint exploration and
production.

The Draft envisages a rather detailed list of
mandatory conditions that should be included in
every subsoil use contract. The subsoil use con-
tract will be subject to invalidation if it lacks any of
the mandatory conditions. Among such mandatory
provisions is the requirement to include penalties
for non-fulfilment by the subsoil users of their obli-
gations. The applicable law will be only the law of
the Republic of Kazakhstan and the contract must
be executed in the Kazakh and Russian languages.
At the parties’ discretion, it is possible to translate
the text of the contract into another language. This
would mean that the official and controlling lan-
guages of the contract would be only the Kazakh
and Russian languages.

Stabilisation

The major issue of the anticipated changes
to the subsoil legislation is whether stabilisation
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Oomuku Kaszaxcran, B ToM uucie TpeOoBaHUH IO

o0ecreueHNI0 HalMOHAJIbHON 0€3011acHOCTH CTpa-
Hbl, KOHIIGHTPALMX [IPaB B PaMKaxX KOHTPAKTa U (UJIH)
KOHLICHTPALUH NIPaB Ha MPOBEACHHUE onepauuii B 00-
JIaCTH HEJPOIIOIb30BAaHUs, a TAKXKE MEXKIYHApPOIHbBIX
coralnieHu, 3aKio4eHHbIX Pecyonmkoit Kazaxcran;
u (iil) 3asBIIEHUE O MPEIOCTABICHUH pa3pelIeHus] Ha
nepenady IpaBa HEAPOIIOIb30BAHUS COOTBETCTBYET
TpeOOBaHHSIM.

KoHTpakT Ha HeapOMOJIb30BaHUE

B omiunuue ot aeicTByromiero 3akoHa O Hexpax,
[IpoekT HE mpemycMaTpuBaeT BO3MOXHOCTBH 3aKJIIO-
YEHHsI Pa3IMYHBIX BUIOB KOHTPAKTOB HA HEAPOIIONb-
3oBanue (CPII, koHIIeCCHH 1 CEPBUCHOTO KOHTPAKTA).
Mopnens CPII Gyner ormenena. [IpoexTom oTaenbHO
MPeyCMOTPEHBI KOHTPAKT Ha Pa3Be/IKy, KOHTPAKT Ha
JOOBIYY, KOHTPAKT HAa CTPOMTENHCTBO WM (WIJIM) IKC-
TUTyaTalrio TOA3EMHBIX COOPYKEHHH, HE CBS3aHHBIX
C pa3BeKOH, U KOHTPAKT Ha TOCYyAapCTBEHHOE T'e0JIo-
rUYecKoe n3ydeHue Heap. KoHTpakThl HA COBMECTHYIO
pa3BeAKy U T0OBITY 3aKII0YaThCs He OyIyT.

[IpoexT ompenenser MmOAPOOHBIA CIUCOK 00s13a-
TEJBHBIX YCIIOBUH, KOTOPBIE JOJDKHBI OBITh BKITFOUEHBI
B KaX/bI KOHTPAKT Ha HEIPOTOoiib30BaHue. KoHTpakT
Ha HEJIPOTOIb30BaHNE TIPH3HACTCS HeleHCTBUTEILHBIM
B ClTy4ae OTCYTCTBHS B KOHTPAKTE 00s3aTENbHBIX yCIIO-
Bui. OJTHIM M3 TaKUX 00S3aTENFHBIX YCIIOBHU SBIISIET-
csi TpeOOBaHME IO CONEPKAHUIO pa3Mepa HEYCTONKH
(mrTpadoB, NeHN) 32 HEUCTIONHEHNE HEIPOIIOIb30BaTe-
JIeM TIPUHATBIX UM 00s13aTenbeTB. [IpuMeHnMbIM 11pa-
BOM T10 KOHTPaKTaM Oy/IeT SBISITHCS TOJIBKO 3aKOHOJIA-
TenbeTBO PecnyOnuku KazaxcraH, M KOHTPaKT JAOJKEH
OBITH COCTaBIIEH HA PYCCKOM M Ka3axCKOM s3bIkax. [1o
COIVIALIICHUIO CTOPOH KOHTPAKTA, TEKCT KOHTPAKTa MO-
JKEeT OBITh TaK)Ke TepeBe/ieH Ha WHOM SI3bIK. DTO O3HA-
YaeT, YTO TOJBKO PYCCKUN M Ka3aXCKHUW SI3bIKA OyIyT
SIBIISITECS. OPUIIMAGHBIMU M MIMEIOLIMMHU TTPEUMYIIe-
CTBEHHYIO CHITy SI3bIKAMU KOHTPAKTA.

Cradnau3anusa

OCHOBHOH BONPOC OXUAAEMBIX U3MEHEHUU B 3a-
KOHOJIATEIIbCTBO O HEAPOIIOIIb30BAHUHM - OCTAHYTCS
JIM TIOJIOKEHUsI O crabmiu3aruu B cuie. [IpoexT co-
JIEPXKUT TIOJIOKEHHWE O CTaOWIM3alliU IpaB HEAPO-
TIOJIb30BATEINSI, KOTOPOE OTIMYAETCS OT aHAJIOTUYHOTO
MOJIOKEHUSL JIEUCTBYIOIIEro 3akoHa. JlelcTByroniuii
3aKOH IpelyCMaTPHUBAeT, YTO M3MEHEHHUS B 3aKOHO-
JIATEeIILCTBO, KOTOPBIE YXYAIIAIOT IOJIOKEHHE HEAPO-
MOJIb30BATENsI, HE JIOJDKHBI NPHUMEHSTHCS K paHee
3aKJIFOYEHHBIM KOHTpakTaM. [IpoekT ccputaercs Ha u3-
MEHEHWs, YXY/IIAIONHe “pe3ylbTaThl KOMMEPYECKOH
JIeSITEeILHOCTH HeZporonb3oBarens”. HoBoBBeneHne
OTPaHUYMBACT MTPUMEHEHUE TAKOTO TMOJOXKEHUS U SB-



provisions will remain in force. The Draft

contains a stabilisation clause for the rights of
subsoil users, which differs from the correspond-
ing provision of the current law. The current law
provides that changes in legislation that worsen
the position of subsoil user shall not be appli-
cable to previously concluded contracts. The
Draft refers to changes that worsen “the results
of the commercial activity of the subsoil user”.
This novelty appears to limit application of this
provision and is quite ambiguous. The Draft also
expressly excludes tax regime stabilisation from
the application of the general stabilisation right
and provides that tax stabilisation of contracts
would be applicable only in case the contract is
approved by a special law of the Republic of Ka-
zakhstan. As follows from the draft of the new
tax code, currently under development, the same
approach to tax regimes stabilisation is envis-
aged in the tax code draft as well.

Trunk Pipelines -

Strategic Objects

The Draft envisages that trunk pipelines, as
well as participatory interest/shares in legal enti-
ties owning trunk pipelines or having the possibil-
ity to determine decisions or influence directly or
indirectly the decisions adopted by legal entities
owning trunk pipelines will be strategic objects.
Any encumbrance or alienation of such strategic
objects will require the RK Government’s con-
sent. In addition, in case of alienation of a strate-
gic object, the Republic of Kazakhstan shall have
a priority right to purchase such property. This
change corresponds with recent novelties to the
RK Civil Code establishing that oil-trunk pipe-
lines and gas-trunk pipelines may be recognised
as strategic objects. The list of strategic objects,
including certain trunk pipelines, was recently
approved by the RK Government. However, if
the proposed wording of the Draft is adopted,
any trunk pipeline shall be a strategic object, and
transactions with such property shall require the
RK Government’s approval.

Dispute Resolution

The Draft provides that disputes related to per-
formance, amendment, and termination of subsoil
use contracts shall be resolved by courts in accor-
dance with the laws of the Republic of Kazakhstan.
This provision is not very clear, but it appears that
the prevailing interpretation would be that such dis-
putes would fall under the exclusive competence of
Kazakhstan courts. [7]
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JISIeTCs OCTaTOYHO JIBYCMBICIICHHBIM. [IpoekT Tak-

KE IPSMO UCKIIIOYAET CTAOMIIN3ALMI0 HAJIOTOBOTO
peKUMa OT NMpUMEHEeHHUs1 o0IIel CTa0MIn3aluy Mpas
U OpeayCMaTpUBAeT, YTO CTAOMIM3aLuUsl HAJIOTOBOTO
PEeKUMa B KOHTPAKTaX MOXKET HMPUMEHSTHCS TOJIBKO
B TOM Clly4ae, €CJIi KOHTPAKT YTBEP)KICH CHELHab-
HbIM 3ak0HOM PecryOnmmkm Kaszaxcran. Kak criemyer
U3 MPOEKTa HOBOTO HAJIOTOBOIO KOJEKCA, KOTOPBIM B
HACTosIIIee BPEMsI HAaXOAUTCsI B IpoLiecce pa3paboTKy,
TAKOH K€ MOAXOM K CTa0MIN3alMi HAJIOTOBOIO PEKU-
Ma [IPEIYCMOTPEH B IPOEKTE HAJIOTOBOIO KOJEKCA.

MarucrpajbHble TPYOOIPOBOILI —

cTparermnyeckue 00beKThl

[Ipoekr npemycMarpuBaeT, YTO MAarucTpajbHbIC
TpyOONpPOBOABI, @ TAKXKE JONU y4dacTus (IaKeThbl aK-
LUH, an) B IOPUAMYECKUX JHMLAX, B COOCTBEHHOCTU
KOTOPBIX HAaXOASTCS MAarucTpajibHble TPYOOIPOBOIHL,
JOTM y4yacTwsl (TaKeThl aKkIuil, man) (pu3uueckux u
IOPUIMYECKUX JIML, KOTOPbIE HMMEIOT BO3MOXKHOCTH
IPSIMO WJIM KOCBEHHO ONPEACIATh PEIICHUS MM OKa-
3bIBaTh BJIMSHUE HAa IPUHUMAEMbIC PEILICHUS IOPUIU-
YECKHUX JIUL, B COOCTBEHHOCTH KOTODPBIX HAXOASTCS
MarucTpajibHble TPyOONPOBOIBI, OTHOCITCS K CTpa-
TermueckuM oObekTaM. Jlroboe oOpeMeHeHHWE WIN
OTUY)KJCHUE CTPATErnYecKUX OOBEKTOB AOIYCKaeTCs
TOJIbKO Ha ocHoBaHuM peieHus [IpaButensctBa PK.
Kpome Toro, B cityyae OTUyKICHHUSI CTPATEINIEeCKOrO
o0ObekTa, PecrryOnmuka Kazaxcran obGnamaer mpuopu-
TETHBIM IIPAaBOM Ha IPHOOPETEHHE TAKOTO UMYILECTBA.
JlanHO€ M3MEHEeHrEe COOTHOCUTCS C HEJaBHUMHU HOBOB-
BeneHusiMu B ['paxknanckuii kogekc PK, yctanapiusa-
IOLIMMHU, YTO HEPTAHBIE MarKCTPAIIbHbIE TPYyOOIIPOBO-
Ibl ¥ Ta30BbIE MAarkCTpajibHbIC TPYOOIIPOBOABI MOTYT
OBITH MPU3HAHBI CTPAaTErHUECKUMH 00bekTamu. [lepe-
YEeHb CTPATErNYE€CKUX 0OBEKTOB, BKIIIOUAs ONpeIesICH-
HbIE MarucTpajibHble TPYOONpPOBOIbI, ObUT HEJaBHO
ytBepakieH [IpasutensctBom PK. Onnako, ecnu npen-
JoXeHHbIN TekeT [Ipoekra OyaeT NpUHAT B U3I0KEH-
HOW peHaKIiy, JII000H MaruCTpaIbHBIN TPYOOIIPOBO
OyZeT SIBISATbCS CTPATErnYeCKUM OOBEKTOM U CHENIKU
C TaKUM HMMYIIECTBOM OyIyT TpeOoBaTh Om0OpEeHUS
[IpaBurenscTBa PK.

Pa3pemenne cnopos

[IpoekT mpemycMarpuBaet, 9To CHOPHI, CBSI3aHHBIE
C WCIIOJIHEHWEM, W3MEHEHUEM WU TIpeKpalieHueM
KOHTpaKTa JOJDKHBI OBITH TEpedaHbl B Cyd JUIS pas-
pEeIIeHus] B COOTBETCTBUH C 3aKOHO/IATEIILHBIMU aKTa-
mu Pecnyonmukn Kaszaxcran. Hacrosimee momoxeHue
SIBIISIETCSL HE COBCEM SICHBIM, HO TPEICTABIISETCS, YTO
MIPEBATUPYIOIIAM TOJIKOBAaHHEM OY/IET, 9TO TAKHe CIIO-
PBI TIOAAIAIOT TIO/T UCKITIOUUTEIEHYI0 KOMITETSHITHIO
Ka3axCTaHCKuX cynos. [
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