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Abstract 
In CMS v. Argentina, an ICSID ad hoc Committee partially annulled the fi rst ICSID award on 
the merits dealing with the 2000–2002 Argentine crisis, for failure to state reasons regarding the 
conditions of application of an umbrella clause. Th is question was somewhat overshadowed in 
prior cases by the question of the clause’s eff ect. Th e key fi nding of the Committee is that an 
umbrella clause does not change the content, proper law of, and parties to, the obligations of the 
State, the breach of which may trigger the umbrella clause. Th e decision of the CMS ad hoc 
Committee has sparked debate as to whether the Committee was entitled, within the limited 
framework of its annulment powers, to suggest such an interpretation of the conditions of appli-
cation of umbrella clauses. Th e focus of this article is diff erent and twofold. Because the CMS ad 
hoc Committee did suggest such an interpretation, the article fi rst traces its roots to the decision 
on jurisdiction in SGS v. Philippines. It then evaluates the consequences that would appear to 
follow from the Committee’s fi ndings at three levels. 1) May all types of State obligations trigger 
an umbrella clause? 2) May an umbrella clause apply to obligations undertaken by a State 
towards a subsidiary of an investor, as opposed to the investor itself? 3) May it apply to obliga-
tions undertaken towards investments or investors by state-owned or state controlled entities 
having their own legal personality distinct from the State?
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 On September 25, 2007, an ICSID ad hoc Committee composed of 
Judge Nabil Elaraby, Professor James R. Crawford, and Judge Gilbert 
Guillaume as President, partially annulled the award rendered on May 12, 
2005 by an ICSID Tribunal in the case of CMS Gas Transmission Company 
v. Argentina.2 Th e decision was much awaited as the CMS Award was the 
first award on the merits resulting from the 2000–2002 Argentine crisis, 
which has largely fed the case load of ICSID since 2001. Argentina had 
been ordered by the ICSID Tribunal to pay the investor CMS Gas Trans-
mission Company (“CMS”) an amount of $133.2 million plus interest. 

 In line with the approach taken by all ICSID ad hoc Committees, the 
CMS ad hoc Committee recalled several times its limited function pursuant 
to Article 52 of the ICSID Convention and, in particular, that it is not an 
appellate body and cannot substitute its determination of the merits for 
that of the Tribunal,3 regardless of possible – and as the decision shows, 
certain – substantive disagreements.4 Based on Article 52(1)(e) of the 
ICSID Convention (“the award has failed to state the reasons on which it 
is based”), the Committee nevertheless annulled the operative part of the 
CMS Award “as far as it provided that ‘[t]he Respondent breached its obli-
gations [. . .] to observe the obligations entered into with regard to the 
investment guaranteed in Article II(2)(c) of the Treaty’”, i.e., the so-called 
“umbrella clause.”5 Th e Committee’s findings in this respect evidently have 

2)  CMS Gas Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Award of May 12, 
2005; Decision of the ad hoc Committee on the Application for Annulment of the Argentine 
Republic of September 25, 2007. On the ad hoc Committee’s decision, see, S. Lemaire, R ev . A rb . 
2007, 905–910; T. Christakis, Quel remède à l’éclatement de la jurisprudence CIRDI sur les inves-
tissements en Argentine? La décision du comité ad hoc dans l’affaire CMS c. Argentine, RGDIP 
2007, 879–896; E. Gaillard, Centre international pour le règlement des différends relatifs aux inves-
tissements (CIRDI) – Chronique des sentences arbitrales, J.D.I. 2008, 350–364; A. Crivellaro, 
Actualité du contrôle des sentences arbitrales CIRDI, in L a  P rocedure  A rbitrale  R elative aux  
I nvestissements  I nternationaux , Aspects Recents, Symposium of the Institut des Hautes 
Etudes Internationales, Paris, April 3, 2008, forthcoming. 
3)  CMS v. Argentina, Decision of the ad hoc Committee, paras. 43 and 136. 
4)  Th is commentary only discusses the sources and certain implications of the Committee’s deci-
sion regarding the conditions of application of umbrella clauses, leaving aside other important 
aspects of the decision such as state of necessity and other aspects. 
5)  CMS v. Argentina, Decision of the ad hoc Committee, para. 163. Th e annulment of the Award 
on that point, however, did not affect the monetary award granted to CMS. To the extent that 
Argentina’s responsibility had been established on the basis of Article II(2)(a) of the BIT (the 
guarantee of “fair and equitable treatment”) in addition to Article II(2)(c) (the “umbrella clause”), 
the findings of the Tribunal regarding Article II(2)(a), which in the Committee’s view did not 
warrant annulment, stood as a sufficient basis in themselves for Argentina’s responsibility. Ibid., 
para. 100. 
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the ambition to constitute guidance for future Tribunals on that controver-
sial question. 

 According to the definition of Professors Dolzer and Schreuer, “an umbrella 
clause is a provision in an investment protection treaty that guarantees the 
observation of obligations assumed by the host State vis-à-vis the investor.”6 
Sometimes also called “observance of undertakings”, “sanctity of contract”, 
“pacta sunt servanda ”, or “mirror effect” clauses, umbrella clauses are found 
in slightly less than half of the bilateral investment treaties (BITs).7 Such 
clauses, which may be worded in significantly different ways,8 were traced to 
the Anglo-Iranian Oil Company dispute in the early 1950’s.9 Article II(2)(c) 
of the 1991 United States-Argentina BIT invoked in the CMS case has a 
rather typical wording: “[e]ach Party shall observe any obligation it may 
have entered into with regard to investments.” Th e first Arbitral Tribunal 
to have applied an umbrella clause is believed to be the ICSID Tribunal 
in Fedax v. Venezuela in 1998,10 but it was not before the SGS cases in 

 6)  R. Dolzer and C. Schreuer, P rinciples of  I nternational  I nvestment  L aw , 153 (Oxford 
University Press 2008). 
 7)  Th e October 2006 Working Paper of the OECD by K. Yannaca-Small regarding the “Inter-
pretation of the Umbrella Clause in Investment Agreements” estimates that approximately 40% 
of the 2,500 or so bilateral investment treaties include a clause of that type, with some marked 
variations between States. Switzerland, the Netherlands, the United Kingdom and Germany, for 
instance, have included an umbrella clause in the vast majority of their BITs, while France, Aus-
tralia and Japan only have such a clause in a minority of their BITs. Canada does not have an 
umbrella clause in its BITs. Th e United States, which used to have such a clause in their former 
model BIT, have now abandoned the approach in their new generation of BITs, adopting instead 
an enlarged definition of “investment” (Article 24 of the 2004 Model BIT). Th e OECD Work-
ing Paper is available at http://www.oecd.org/dataoecd/3/20/37579220.pdf. Certain multilateral 
investment agreements, such as the Energy Charter Treaty (Article 10(1) in fine) and the Associa-
tion of Southeast Asian Nations (ASEAN) Agreement (Article III(3)), also include an umbrella 
clause. Th e North American Free Trade Agreement (NAFTA) does not. 
 8)  For a comparative analysis of the wording of different clauses, see Noble Ventures, Inc. v. 
Romania, ICSID Case No. ARB/01/11, Award of October 12, 2005, paras. 46 et seq. As Profes-
sor Crawford also observed, there is no such thing as “the” umbrella clause, although when these 
are identical or nearly identical, they should arguably be given similar meanings. J. Crawford, 
Treaty and Contract in Investment Arbitration, 4 and 17 (forthcoming in 2008 in A rb . I nt ’L. An 
earlier draft of the article appears in the January 2008 issue of TDM at www.transnational-
dispute-management.com. Th e passages cited herein correspond to the final text of the article, 
which we thank Professor Crawford for having provided, while the page numbers correspond to 
the TDM version). 
 9)  A. Sinclair, Th e Origins of the Umbrella Clause in the International Law of Investment Protec-
tion, 20 A rb . I nt ’l, 4, 412 (2004). 
10)  Fedax N.V. v. Venezuela, ICSID Case No. ARB/96/3, Award of March 9, 1998. 

http://www.transnational-dispute-management.com
http://www.transnational-dispute-management.com
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2003 and 2004 that the effect of umbrella clauses came to be analyzed in 
greater detail by Arbitral Tribunals.11 Th e conflicting approaches adopted 
by the SGS Tribunals are well known and were abundantly commented,12 
as were the subsequent and still conflicting arbitral decisions adopting one 
or the other approach, or a variation thereof.13 

11)  SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. 
ARB/01/13, Decision of the Tribunal on Objections to Jurisdiction of August 6, 2003; Société 
Générale de Surveillance v. Republic of the Philippines, ICSID Case No. ARB/02/6, Decision on 
Jurisdiction of January 29, 2004. 
12)  W. Ben Hamida, La clause relative au respect des engagements dans les traités d’investissement, 
in L e contentieux arbitral transnational relatif à l’investissement – N ouveaux dével-
oppements , 53 (Anthemis 2006); E. Gaillard, Investment Treaty Arbitration and Jurisdiction 
Over Contract Claims – the SGS Cases Considered, in I nternational  I nvestment  L aw and  
A rbitration , 325 (Cameron-May 2005); T. W. Wälde, Th e “Umbrella” (or Sanctity of Contract/
Pacta sunt Servanda) Clause in Investment Arbitration: A Comment on Original Intentions and 
Recent Cases, 6.2 J. W orld . I nv . & T rade , 183 (April 2005); E. Gaillard, L a jurisprudence du  
CIRDI 832 et seq. and 896 et seq. (Pedone 2004); J. Gill, M. Gearing and G. Birts, Contractual 
Claims and Bilateral Investment Treaties: A Comparative Review of the SGS Cases, 21.5 J. I nt ’L A rb . 
397 (2004); C. Schreuer, Travelling the BIT Route, Of   Waiting Periods, Umbrella Clauses and Forks 
in the Road, 5 J. W orld  I nvest . & T rade  231, 249–255 (2004); S.A. Alexandrov, Breaches of 
Contract and Breaches of Treaty – Th e Jurisdiction of Treaty Based Arbitration Tribunals to Decide 
Breach of Contract Claims in SGS v. Pakistan and SGS v. Philippines, 54 J. W orld  I nvest . & 
T rade  555 (2004); I. Fadlallah, La distinction “Treaty Claims – Contract Claims” et la compétence 
de l’arbitre (CIRDI): Faisons nous fausse route?, G az . P al . C ahiers de l ’A rbitrage , No. 2004/2, 
3; E. Teynier, Les umbrella clauses, G az . P al . C ahiers de l ’A rbitrage , No. 2004/2, 29; J. Fouret 
and D. Khayat, Centre international pour le règlement des différends relatifs aux investissements 
(C.I.R.D.I.), 16.2 R.Q.D.I. 258, 272 et seq. (2003) and 17.1 R.Q.D.I. 159, 170 et seq. (2004). 
13)  Sempra Energy International v. Argentina, ICSID Case No. ARB/02/06, Award of September 28, 
2007; LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentina, 
ICSID Case No. ARB/02/1, Decision on Liability of October 3, 2006; Enron Corporation and 
Ponderosa Assets, L.P. v. Argentina, ICSID Case No. ARB/01/3, Award of May 22, 2007; Siemens 
A.G. v. Argentina, ICSID Case No. ARB/02/8, Award of February 6, 2007; Pan American Energy 
LLC and BP Argentina Exploration Company v. Argentina, ICSID Case No. ARB/03/13 and BP 
America Production Co. and Others v. Argentina, ICSID Case No. ARB/04/8, Decision on Pre-
liminary Objections of July 27, 2006; Azurix Corp. v. Argentina, ICSID Case No. ARB/01/12, 
Award of July 14, 2006; El Paso Energy International Company v. Argentina, ICSID Case No. ARB/
03/15, Decision on Jurisdiction of April 27, 2006; Joy Mining Machinery Limited v. Th e Arab 
Republic of Egypt, ICSID Case No. ARB/03/11, Award on Jurisdiction of August 6, 2004; Noble 
Ventures Inc. v. Romania, ICSID Case No. ARB/01/11, Award of October 12, 2005; Eureko B.V. 
v. Poland, Partial Award of August 19, 2005; Camuzzi International S.A. v. Argentina, ICSID 
Case No. ARB/03/2, Decision on Objection to Jurisdiction, May 11, 2005; Impregilo S.p.A. v. 
Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction, April 22, 
2005; Consorzio Groupement L.E.S.I. – DIPENTA v. People’s Democratic Republic of Algeria, 
ICSID Case No. ARB/03/08, Award of January 10, 2005. For a typology of the principal cases, 
see J. Crawford, note 8 above, 18. For the principal commentaries see J.P. Gaffney and J. Loftis,
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 In substance, while the SGS v. Pakistan Tribunal interpreted restrictively 
the umbrella clause included in the Switzerland-Pakistan BIT and, in that 
particular instance, refused to elevate the alleged breach of contract by the 
State to an alleged breach of the BIT, a different Tribunal in SGS v. Philip-
pines came to the opposite conclusion several months later based on similar 
facts and a similar clause in the Switzerland-Philippines BIT. A majority of 
the SGS v. Philippines Tribunal, however, dissociated the jurisdictional and 
substantive aspects of the dispute and decided that, notwithstanding its 
jurisdiction to hear a claim that the umbrella clause was breached due to a 
breach of contract, the choice of forum clause in the underlying contract 
between the investor and the State should receive application. As a matter 
of admissibility of SGS’s treaty-based claim, it held that the competent Tri-
bunal under the contract, a Philippine Court, should determine first whether 
the agreement had been breached under municipal law and, if so, to what 
extent. Confronted with a choice of forum clause in the agreement, the 
SGS v. Philippines Tribunal thus viewed its task as residual. Once the con-
tract-based Tribunal determines if and to what extent the agreement was 
breached, the ICSID Tribunal may exercise its jurisdiction in order to decide 
that such breach, if established, amounts to a breach of the BIT.14 

 Much of the commentators’ attention regarding umbrella clauses has 
concentrated since the SGS and subsequent cases on the question of their 
effect, in particular (i) whether an umbrella clause elevates breaches of con-
tracts under municipal law to treaty breaches cognizable under interna-
tional law, and (ii) whether an umbrella clause overrides a choice of forum 
clause in the agreement between the investor and the host State.15 While 

Th e “Effective Ordinary Meaning” of BITs and the Jurisdiction of Treaty-Based Tribunals to hear 
Contract Claims, 8.1 J. W. I nv . & T rade , 5 (February 2007); S. Schill, International Investment 
Law and the Host State’s Power to Handle Economic Crises – Comment on the ICSID Decision in 
LG&E v. Argentina, 24.3 J. I nt ’L A rb . 265–286 (2007); S. Lemaire, Treaty Claims and Contract 
Claims: la compétence du Cirdi à l’épreuve de la dualité de l’Etat, R ev . A rb ., 353 (2006); E. Gail-
lard, Centre international pour le règlement des différends relatifs aux investissements (CIRDI) – 
Chronique des sentences arbitrales, J.D.I. 2007, 255, J.D.I. 2006, 219, J.D.I. 2005, 235; E. 
Teynier, Umbrella Clauses: le temps se couvre, G az . P al . C ahiers de l ’A rbitrage , No. 2006/3, 
38; J. Fouret and D. Khayat Centre international pour le règlement des différends relatifs aux inves-
tissements (C.I.R.D.I.) (2005) 18.2 R.Q.D.I. 313 (2006), 19.1 R.Q.D.I. 271. 
14)  On December 18, 2007, the SGS v. Philippines ICSID Tribunal issued an order confirming 
the resumption of the proceedings. Th e case, however, was settled in April 2008. 
15)  For a study of the conditions of application of umbrella clauses prior to the CMS ad hoc 
Committee’s decision, however, see W. Ben Hamida, note 12 above. See also, A. Sinclair, note 9 



 Honlet and Borg /
6 Th e Law and Practice of International Courts and Tribunals 7 (2008) 1–32

the question of the conditions of application of umbrella clauses – i.e., the 
scope of the State commitments covered by such clauses – was certainly 
not ignored by investment Tribunals, it was given less emphasis and was 
also often overshadowed by other important aspects of those Tribunals’ 
awards.16 Because it constitutes the basis of the CMS Award’s partial annul-
ment, the decision of the CMS ad hoc Committee clearly focuses attention 
on the conditions of application of umbrella clauses. 

 Th is article will first recall the facts and the procedural context of the 
case (Section I), before tracing the decision of the CMS ad hoc Committee 
to the approach of the conditions of application of umbrella clauses in 
the SGS v. Philippines decision on jurisdiction, an aspect of that decision 
that had been somewhat overlooked by Tribunals in subsequent cases 
(Section II). Subject to the specific terms of each umbrella clause, certain 
consequences might be drawn from the Committee’s decision regarding 
the conditions of application of umbrella clauses with respect to subsidiar-
ies of the investor and possibly sub-State entities (Section III). 

  I. Th e CMS Award and Argentina’s Challenge 

  A. Th e May 12, 2005 Award 

 CMS, a United States company, initiated arbitration against Argentina 
under the ICSID Convention and the United States-Argentina BIT in July 
2001. CMS was a minority shareholder in Transportadora de Gas del 
Norte (“TGN”), an Argentine company which had received a license to 
transport gas (the “License”) in 1992. CMS claimed that the suspension of 
TGN’s tariff adjustment formula and the alteration of the regulatory 
regime under which TGN’s tariffs were calculated in U.S. dollars (the 
“pesification” of the tariff ) amounted to an expropriation of CMS’s shares 

above,  427 et seq., T. Wälde, note 12 above; S. Manciaux, Investissements étrangers et arbitrage entre 
Etats et ressortissants d’autres Etats, Trente années d’activité du CIRDI, Université de Bourgogne – 
CNRS, 591, paras. 781 et seq. 
16)  Th is is the case for the decision on jurisdiction in SGS v. Philippines. Also, the October 3, 
2006 award of the ICSID Tribunal in LG&E v. Argentina attracted much attention regarding the 
question of the state of necessity under international law and less for its findings regarding the 
conditions of applications of the umbrella clause. Among the few commentaries of that aspect, 
however, see E. Gaillard, Centre international pour le règlement des différends relatifs aux investisse-
ments (CIRDI) – Chronique des sentences arbitrales, J.D.I. 2007, 334, S. Schill, note 13 above. 
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under the BIT (Article IV), violated its right to a fair and equitable treat-
ment (Article II(2)(a)), and to a non-discriminatory and non-arbitrary 
treatment (Article II(2)(b)). CMS also alleged that Argentina had failed to 
observe any obligation it had entered into with regard to CMS’s invest-
ment, thus breaching the umbrella clause (Article II(2)(c)). Specifically, 
CMS claimed that the umbrella clause was breached because Argentina 
breached the terms of the License granted to TGN and because it breached 
its own law regarding gas transportation (the “Gas Law”).17 

 After the Tribunal, on July 17, 2003, had dismissed Argentina’s objec-
tions to jurisdiction,18 Argentina argued, with respect to the conditions of 
application of the umbrella clause, that (i) no commitments were made by 
Argentina under the Gas Law and, in the wake of SGS v. Pakistan, that the 
commitments made under the License were “purely contractual”, from 
which it derived that they were not sufficient to trigger the application of 
the umbrella clause and (ii) in any event, that CMS could not invoke 
rights existing under the License as these concerned only TGN.19 

 In its May 12, 2005 Award, the Tribunal first mentioned that it would 
not “discuss the jurisdictional aspects involved in [Argentina]’s argument, 
as these were dealt with in the decision on jurisdiction.”20 In its decision on 
jurisdiction, the CMS Tribunal had found that its jurisdiction under the 
BIT was established, and that “[w]hether the protected investor is in addi-
tion a party to a concession agreement or a license agreement with the host 
State is immaterial for the purpose of finding jurisdiction under those 
treaty provisions, since there is a direct right of action of shareholders.”21 

 Th e Tribunal then concurred with Argentina that not all contract 
breaches fall within the scope of the umbrella clause and result in breaches 
of the BIT. It distinguished between breaches of contract where the State is 
acting as a sovereign and a merchant respectively.22 Having done so, the 
Tribunal noted that the measures complained of by CMS were more of a 

17)  CMS v. Argentina, Award of May 12, 2005, paras. 84–90. 
18)  CMS v. Argentina, Decision on Jurisdiction of July 17, 2003. 
19)  CMS v. Argentina, Award of May 12, 2005, para. 298. 
20)  As to the merits of the argument, however, the Tribunal indicated, that “[p]urely commercial 
aspects of a contract might not be protected by the treaty in some situations, but the protection 
is likely to be available when there is significant interference by governments or public agencies 
with the rights of the investor.” CMS v. Argentina, Award of May 12, 2005, para. 299. 
21)  CMS v. Argentina, Decision on Jurisdiction, para. 65. 
22)  CMS v. Argentina, Award of May 12, 2005, para. 299. 
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“sovereign” than a “commercial” nature, as “they are all related to govern-
ment decisions that [. . .] resulted in the interferences and breaches noted.”23 
Th e Tribunal highlighted in particular the obligations provided under the 
License (i) not to freeze the tariff regime or subject it to price controls, and 
(ii) not to alter the basic rules governing the License without TGN’s writ-
ten consent. Referring to these two obligations as “stabilization clauses,”24 
the Tribunal concluded that the umbrella clause had not been observed “to 
the extent that legal and contractual obligations pertinent to the invest-
ment [had] been breached and [had] resulted in the violation of the stand-
ards of protection under the Treaty.”25  

  B. Th e Challenge 

 In September 2005, Argentina challenged the Award on a number of 
grounds. With respect to the umbrella clause, Argentina argued, in par-
ticular, that, apart from the provisions of the BIT, neither itself nor any 
of its instrumentalities assumed any obligations to CMS – as opposed 
to TGN – and, therefore, that finding Argentina liable under the umbrella 
clause constituted a manifest excess of powers (Article 52(1)(b) of the 
ICSID Convention) and a failure to state reasons (Article 52(1)(e) of the 
ICSID Convention).26 Argentina notably argued that, by referring to its 
decision on jurisdiction, the Tribunal refused to elaborate on whether the 
relevant rights under Argentine law were due to CMS or TGN. Th e deci-
sion on jurisdiction provided that CMS had a right to bring a treaty claim 
as a shareholder, but did not explain whether CMS could enforce the rights 
of TGN under Argentine law.27 

 CMS responded that it did not claim for breach of TGN’s tariff rights as 
such but for breach of the assurances given it as regards the tariff regime 
resulting from “the legal instruments relating to the gas privatization, 
including the License” issued to TGN. Th ose assurances, in CMS’s view, 
constituted undertakings that Argentina was bound to observe under the 

23)  Ibid., para. 301. 
24)  Ibid., para. 302. 
25)  Ibid., para. 303. 
26)  CMS v. Argentina, Application for Annulment and Request for Stay of Enforcement of 
Arbitral Award, September 8, 2005, paras. 74–75, 91 et seq.; Decision of the ad hoc Committee, 
para. 87. 
27)  Ibid., para. 87. 
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umbrella clause.28 In response to questions of the Committee, CMS 
confirmed that its claim was not predicated on any right of CMS under 
Argentine law to comply with the terms of the License.29 CMS’s position, 
as summarized by the ad hoc Committee, was based on what would appear 
to be a literal reading of the umbrella clause: it contended that Argentina 
entered into legal obligations under the License, which were obligations 
“with regard to investments” as envisaged by the umbrella clause. Although 
CMS was not entitled as a minority shareholder to invoke those obliga-
tions under Argentine law (not being the obligee), the effect of the umbrella 
clause was to give it standing to invoke them under the BIT.30 

 Argentina thus clearly focused the debate before the Committee on the 
question of the conditions of application of the umbrella clause, as opposed 
to its effect.   

  II. Th e Decision of the Ad Hoc Committee 

 Th e Committee answers in three steps. First, by clarifying the notion of 
“obligation” pursuant to the umbrella clause, and distinguishing it from 
the legitimate expectations of the investor. Second, by reconstituting the 
Tribunal’s implicit reasoning on the conditions of application of the clause, 
and third, after a presentation of its own views as to the conditions of 
application of the umbrella clause, by highlighting what it perceives to be 
the missing link in the Tribunal’s reasoning. 

  A. Th e Notion of Obligation 

 Th e starting point of the Committee’s reasoning is to clarify what an “obli-
gation” means in the sense of the umbrella clause. Th e Committee states 
that “it is accepted that by ‘obligations’ is meant legal obligations”.31 Th e 
Committee then goes on to distinguish legal obligations and legitimate 
expectations of the investor: 

28)  Ibid., para. 88. 
29)  Ibid., para. 90. 
30)  Ibid., para. 92. 
31)  Ibid., para. 89. 
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[a]lthough legitimate expectations might arise by reason of a course of dealing between the 
investor and the host State, these are not, as such, legal obligations, though they may be rel-
evant to the application of the fair and equitable treatment clause contained in the BIT.32 

 Th e Committee bases itself on the fact that, if legitimate expectations play 
an ever greater role in the assessment of States’ obligations under their 
BITs, particularly in the context of the fair and equitable treatment stand-
ard, the obligations that are capable of triggering the umbrella clause gen-
erally arise under municipal law (though the Committee reserved the 
application of possible obligations under international law in addition to 
those resulting from the BIT). Yet, under the law of Argentina, the notion 
of legitimate expectations did not give rise to a legally binding obligation 
of the State vis-à-vis TGN.33 It was also undisputed in that case that Argen-
tina had no international law obligation towards U.S. investors other than 
those included in the BIT. 

 With respect to laws and regulations, Professor James Crawford, a mem-
ber of the Committee, subsequently explained his views – and one may 
infer, the Committee’s views – as follows: 

it is a confusion to equate a State law or regulation with an obligation entered into by the 
State, or regard an umbrella clause as implicitly freezing the laws of the State as at the date 
of admission of an investment. Th e enactment of a law by the State, whether it is specific 
or general, is not the entry by the State into an obligation distinct from the law itself. No 
doubt a State is obliged by its own laws, but only for so long as they are in force. In the 
absence of express stabilization, investors take the risk that the obligations of the host State 
under its own law may change, and the umbrella clause makes no difference to this basic 
proposition.34 

 Having clarified what it means by an “obligation”, the Committee notes 
that, under its law, Argentina assumed no legal obligation vis-à-vis CMS, 
but only vis-à-vis TGN.35 Th is point, which as indicated the Committee 
took care to have CMS expressly confirm, was undisputed.  

32)  Ibid., para. 89. 
33)  In other legal systems, such as the English legal system, “legitimate expectations” play a role 
as a source of the State’s legal obligations – under its own law (F. Orrego Vicuña, Regulatory 
Authority and Legitimate Expectations: Balancing the Rights of the State and the Individual under 
International Law in a Global Society, in 5.3 I nt ’L L. F orum  (August 2003), 192–193). Th e two 
concepts bear the same name but are different, as they give rise to obligations under the munici-
pal and international legal orders respectively. 
34)  J. Crawford, note 8 above, 20. 
35)  CMS v. Argentina, Decision of the ad hoc Committee, para. 90. 
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B. Th e Implicit Reasoning of the CMS Tribunal on the Umbrella Clause 

 Th e second step of the Committee’s reasoning consists in reconstituting 
the implicit basis of the Tribunal’s finding that “the obligation under the 
umbrella clause [. . .] has not been observed by [Argentina] to the extent 
that legal and contractual obligations pertinent to the investment have 
been breached and have resulted in the violation of the standard of protec-
tion under the Treaty.”36 

 Th e Committee finds that it is implicit that the CMS Tribunal may have 
accepted that, although CMS was not entitled as a minority shareholder to 
invoke TGN’s rights under Argentine law, the effect of the umbrella clause 
was to give it standing to invoke them under the BIT. Th e Committee 
notes, however, that the CMS Tribunal did not address the point expressly 
and rather referred Argentina to its decision on jurisdiction, which did not 
dispose of the matter. Th e decision on jurisdiction recognized CMS’s 
standing to claim under the BIT as a shareholder of TGN but did not 
address whether CMS could claim performance of Argentine law obliga-
tions due to TGN. Th e Committee was further persuaded that the deci-
sion on jurisdiction did not address the question of which rights, in 
addition to those set forth in the BIT, CMS could claim, because the award 
on the merits included a detailed discussion of whether CMS had a right 
to compliance with the License and the Gas Law. It held that, if the issue 
had been settled in the decision on jurisdiction, that discussion in the 
award on the merits would have been unnecessary.37  

  C. Th e Committee’s Findings Regarding the Conditions of Application of the 
Umbrella Clause 

 Building on the foundation it established regarding the notion of obliga-
tion and its understanding of the Tribunal’s reasoning, the Committee 
highlights the “major difficulties” this reasoning presented in its view, 
through several observations. 

 Th e first observation deals with the ratione materiae condition of appli-
cation of the umbrella clause, which, according to the Committee, covers 
only consensual and specific obligations: 

36)  CMS v. Argentina, Award of May 12, 2005, para. 303. 
37)  CMS v. Argentina, Decision of the ad hoc Committee, para. 94. 
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 [i]n speaking of ‘any obligations it may have entered into 38 with regard to investments’, it 
seems clear that [the umbrella clause] is concerned with consensual obligations arising 
independently from the BIT itself (i.e. under the law of the host State or possibly interna-
tional law). Further, they must be specific obligations concerning the investment. Th ey do 
not cover general requirements imposed by the law of the host State.39 

 Being “consensual”, the obligations assumed by the host State may take the 
form of an investment agreement or a treaty – other than the BIT – creat-
ing direct rights for the benefit of investors. As for specificity, the finding 
of the ad hoc Committee is reminiscent of the SGS v. Philippines decision 
on jurisdiction, although the Committee does not cite it – nor does it cite 
any other authority for the purpose of its analysis regarding the umbrella 
clause:40 

 For [the umbrella clause] to be applicable, the host State must have assumed a legal obliga-
tion, and it must have assumed vis-à-vis the specific investment – not as a matter of the 
application of some legal obligation of a general character.41 

 Unlike the umbrella clause in the Switzerland-Philippines BIT, which 
included the word “specific”,42 the United States-Argentina BIT at stake in 
the CMS case did not. Th e requirement that the obligation be specifically 
related to the investment therefore appears to mean that the Committee 
viewed this requirement as implicit in “true” umbrella clauses, regardless of 
whether the term “specific” is actually used. 

 Th e Committee’s second observation establishes a link between the 
ratione materiae and ratione personae conditions of application of the 
umbrella clause: 

Consensual obligations are not entered into erga omnes but with regard to particular per-
sons. Similarly the performance of such obligations or requirements occurs with regard to, 
and as between, obligor and obligee.43 

38)  Italicized in the original. 
39)  CMS v. Argentina, Decision of the ad hoc Committee, para. 95(a). 
40)  Th e SGS v. Philippines Tribunal had a member in common with the CMS ad hoc Committee, 
Professor Crawford. 
41)  SGS v. Philippines, Decision on Jurisdiction of January 29, 2004, para. 121. 
42)  Article X(2): “Each Contracting Party shall observe any obligation it has assumed with regard 
to specific investments in its territory by investors of the other Contracting Party.” 
43)  CMS v. Argentina, Decision of the ad hoc Committee, para. 95(b). 
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 Th is observation culminates in a third and more general one, arguably the 
key finding of the Committee with respect to the umbrella clause: 

Th e effect of the umbrella clause is not to transform the obligation which is relied on into 
something else; the content of the obligation is unaffected, as is its proper law. If this is so, 
it would appear that the parties 44 to the obligation (i.e., the persons bound by it and enti-
tled to rely on it) are likewise not changed by reason of the umbrella clause.45 

 Th is approach is again a direct import of SGS v. Philippines: 

 [the umbrella clause] does not convert questions of contract law into questions of treaty 
law. In particular, it does not change the proper law of the [agreement] from the law of the 
Philippines to international law. [Th e umbrella clause] addresses not the scope 46 of the com-
mitments entered into with regard to specific investments but the performance47 of these 
obligations, once they are ascertained [. . .] 

 To summarize the Tribunal’s conclusion on this point, [the umbrella clause] makes it a 
breach of the BIT for the host State to fail to observe binding commitments, including 
contractual commitments, which it has assumed with regard to specific investments. But it 
does not convert the issue of the extent or content 48 of such obligations into an issue of 
international law.49 

 Th e SGS v. Philippines Tribunal had itself noted that “this is not a novel 
distinction”,50 referring to the 1988 UNCTAD Study which had stated 
that the effect of an umbrella clause: 

is not to transform the provisions of State contracts into international obligations [. . .] 
However, it makes the respect of such contracts [. . .] an obligation under the treaty.51 

 A few years before, Professor Pierre Mayer had made a similar remark: 

Whether the breach by the State of its obligations pursuant to the contract also constitutes 
a breach of the treaty is not enough to alter the nature of one and the other.52 

44)  Italicized in the original. 
45)  CMS v. Argentina, Decision of the ad hoc Committee, para. 95(c). 
46)  Italicized in the original. 
47)  Italicized in the original. 
48)  Italicized in the original. 
49)  SGS v. Philippines, Decision on Jurisdiction of January 29, 2004, paras. 126 and 128. 
50)  Ibid., note 61. 
51)  Emphasis in the original. Graham & Trotman, Bilateral Investment Treaties, NY, 1988, 55–56. 
52)  P. Mayer, La neutralisation du pouvoir normatif de l’Etat en matière de contrats d’Etat, J.D.I. 
1986, 5 et seq., spec. 37 (translation from French). 
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 Such observations are equally in line with the decision of the Vivendi ad 
hoc Committee, of which Professor Crawford was also a member: 

 whether there has been a breach of the BIT and whether there has been a breach of contract 
are different questions. Each of these claims will be determined by reference to its own 
proper or applicable law – in the case of the BIT, by international law; in the case of the 
[contract] by the proper law of the contract, in other words, the [municipal law].53 

 Th ere was no umbrella clause at stake in the Vivendi case. However, this 
does not seem to make the finding irrelevant. If the breach of the BIT is 
predicated on a breach of the contract, as will often be the case when an 
umbrella clause is invoked by an investor, one can argue that there is some 
logic in assessing whether the contract was breached in accordance with 
the law governing the contract, i.e., in general municipal law.54 As dis-
cussed below, although the Committee did not have to examine the ques-
tion, one may wonder whether the international law rules of attribution of 
responsibility to the State are relevant for the purpose of assessing whether 
an undertaking of a sub-State entity can be deemed an undertaking of the 
State itself. 

 Th e fourth observation of the Committee is a direct consequence of the 
third one: 

Th e obligation of the State covered by [the umbrella clause] will often be a bilateral obliga-
tion, or will be intrinsically linked to obligations of the investment company. Yet a share-
holder, though apparently entitled to enforce the company’s rights in its own interest, will 
not be bound by the company’s obligations, e.g. as to dispute settlement.55 

 Again, this passage is directly inspired by the decision on jurisdiction in 
SGS v. Philippines: 

53)  Compañiá de Aguas del Aconquija S.A. and  Vivendi Universal v. Argentina, ICSID Case No. 
ARB/97/3, Decision on Annulment of July 3, 2002, paras. 95–96. 
54)  SGS v. Philippines, Decision on Jurisdiction of January 29, 2004, para. 127. While the fact 
that most investment agreements are subject to municipal law is uncontroversial, the question of 
the extent to which that law should apply to the underlying obligation when an arbitral tribunal 
has to apply an umbrella clause – governed by the BIT – is subject to debate. See, e.g., E Gaillard, 
Centre international pour le règlement des différends relatifs aux investissements (CIRDI) – Chro-
nique des sentences arbitrales, J.D.I. 2008, 363. 
55)  CMS v. Argentina, Decision of the ad hoc Committee, para. 95(d). As is well known and 
implicit in the Committee’s observations, the dispute settlement procedure in the contract is 
often different from the dispute settlement procedure in the BIT. 
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SGS should not be able to approbate [i.e., claim performance] and reprobate [i.e., disregard 
the choice of forum clause] under the same contract.56 

 Th e above passages of the SGS v. Philippines decision on jurisdiction were 
somewhat overlooked by subsequent Tribunals, at least to the extent that 
they were rarely cited in the context of a discussion of the conditions of 
application of an umbrella clause, as opposed to its effect. In the fifteen or 
so reported decisions or awards discussing some aspect of an umbrella 
clause subsequent to SGS v. Philippines, only three cited one of the above 
passages. Th e first one is the partial award in Eureko v. Poland.57 However, 
the issue of the conditions of application of the umbrella clause was not 
central in that case, unlike that of the clause’s effect. Th e issue in Eureko v. 
Poland was essentially whether there were contractual undertakings of the 
State at all under Polish law and, if so, whether these could be transformed 
into a breach of the BIT by reason of the umbrella clause, and not, assum-
ing that such obligations were to exist, as the Tribunal ultimately found, 
whether they fell outside the conditions of application of the umbrella 
clause. Th e second and third cases are El Paso v. Argentina and the mirror 
case of Pan American v. Argentina, where the Tribunals, in similar terms, 
also recalled paragraph 128 of the SGS v. Philippines decision. However, 
they did not draw any clear conclusion as to the conditions of application 
of the umbrella clause because they rejected the interpretation of the SGS 
v. Philippines Tribunal as to the clause’s effect.58 

 Th e CMS ad hoc Committee then observes that: 

if the Tribunal’s implicit interpretation is right, then the mechanism of Article 25(2)(b) of 
the ICSID Convention is unnecessary wherever there is an umbrella clause.59 

 Th e Committee expresses that if, in the presence of an umbrella clause, 
an ICSID Tribunal could assert jurisdiction over the alleged breach of an 
obligation of the host State towards a juridical person of the State’s own 

56)  SGS v. Philippines, Decision on Jurisdiction of January 29, 2004, para. 155. 
57)  Eureko v. Poland, Partial Award of August 19, 2005, para. 256. 
58)  Pan American v. Argentina, Decision on Preliminary Objections of July 27, 2006, para. 105; 
El Paso v. Argentina, Decision on Jurisdiction of April 27, 2006, para. 76. 
59)  CMS v. Argentina, Decision of the ad hoc Committee, para. 95(e). 
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nationality but under foreign control,60 this would render unnecessary the 
limitation of the jurisdiction of the Centre through the requirement that 
the investor be a national of a Contracting State other than the host State, 
unless it is under the control of a national of another Contracting State 
and the parties to the dispute have agreed to assimilate it to a national of 
such other Contracting State.61 Th e implicit conclusion, according to the 
Committee, appears to be that only those obligations which have the for-
eign investor itself as a creditor may trigger the umbrella clause and fall 
under the jurisdiction of the Centre pursuant to Article 25 of the ICSID 
Convention. 

 Th e Committee finally regrets that the CMS Tribunal did not discuss 
the travaux of the BIT, or the prior understandings of the proponents of 
the umbrella clause as to its function, as some other Tribunals did.62 

 On the basis of these observations, the Committee concludes that it is 
unclear how the Tribunal found that CMS could enforce the obligations of 
Argentina on TGN, which in its view justifies the partial annulment of the 
award for a failure to state reasons. Th e Committee also expresses that it is 
not necessary for it to decide whether it would have been a manifest excess 
of powers for the Tribunal to have decided – explicitly this time – that 
the umbrella clause allowed CMS to enforce the Argentine law rights of 
TGN.63 While it indicated that in its view there was no such right,64 its 
absence of appellate function may have prevented an annulment on that 
ground, just as the Committee expresses in obiter dicta some substantive 
disagreements with other parts of the Award without annulling them. At 
the very least, the Committee provided no opinion on the issue of a pos-
sible manifest excess of powers. 

 One should now assess what legal consequences would appear to follow 
from the Committee’s decision and whether these correspond to the approaches 
adopted by prior Tribunals.   

60)  Th e CMS v. Argentina Tribunal actually went further, because CMS was only a minority 
shareholder in TGN. 
61)  See, e.g., Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on 
Objections to Jurisdiction of October 21, 2005. 
62)  CMS v. Argentina, Decision of the ad hoc Committee, para. 95(f ). 
63)  Ibid., paras. 96–98. 
64)  Ibid., para. 90. 
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  III. Th e Obligations Covered by an Umbrella Clause 

 A distinction must be made between the types of obligations to which an 
umbrella clause applies (ratione materiae) and the persons bound by the 
obligations capable of triggering the clause (ratione personae). 

  A. Ratione Materiae 

 If one follows the principles laid down by the CMS ad hoc Committee, 
both contractual and conventional undertakings of the State, i.e., “consen-
sual” obligations towards investors or investments under municipal and 
international law,65 are covered by the umbrella clause. Th is excludes, in 
particular, general legislative or other similar commitments by the State. 
Th is also excludes legitimate expectations of the investor as such, unless 
resulting from an identified obligation of the State distinct from its obliga-
tions under the BIT.66 It is unclear that the Committee wished to exclude 
unilateral undertakings of the State, although this appears to be so. Would 
it have interpreted the clause differently if the terms “obligations entered 
into” – which gave rise to the “consensual” criterion67 – had been replaced 
by “undertakings given by it”, as they appeared for instance in the 1967 
OECD Draft Convention on the Protection of Foreign Property,68 or 
“obligations it has assumed”, as in the Switzerland-Philippines BIT which 
gave rise to the case of SGS v. Philippines? One may think so, as no implicit 
limitation excluding unilateral undertakings of the State could then be 
read in the text of the clause. As to specific laws and regulations with regard 

65)  For instance an investment agreement between the host State and an investor, whether gov-
erned by municipal or international law, or a treaty other than the one including the umbrella 
clause, creating direct rights for investors. 
66)  Contrast with the position of Sir E. Lauterpacht: “‘undertakings’ appears to be a concept 
wider than that of ‘contract’ in the technical sense of the word. An ‘undertaking’ can, for exam-
ple, describe the situation arising out of a general promise made by a State to accord to foreign 
investors a particular standard of treatment, followed by an actual investment made in reliance 
on that promise. Th ere might in these circumstances be no specific contract, but the situation 
would constitute an undertaking given by the State to the investor.” Drafting of Conventions for 
the protection of Investments in Th e Encouragement and Protection of Investment in Develop-
ing Countries (ICLQ Suppl. 3, 1962), pp. 218, 229, cited by A. Sinclair, note 9 above. 
67)  CMS v. Argentina, Decision of the ad hoc Committee, para. 95(a). 
68)  Article 2: “Each Party shall at all times ensure the observance of undertakings given by it in 
relation to property of nationals of any other Party.” 
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to an investment, absent an express stabilization undertaking, the State 
would appear to be obliged by such laws and regulations for so long as they 
are in force.69 

 Th e Committee’s approach differs in particular from the approach of the 
LG&E v. Argentina ICSID Tribunal.70 Just like CMS, the LG&E compa-
nies held shares in local subsidiaries distributing gas in Argentina. Th e 
LG&E Tribunal decided that the Gas Law (the same as the one in the 
CMS case) was specific enough to constitute an undertaking by Argentina 
protected under the same umbrella clause.71 Th at approach is incompatible 
with the one adopted by the CMS ad hoc Committee, not because legisla-
tive requirements are unspecific per se – they may or may not be, depending 
on cases72 – but because they are not consensual and, more fundamentally, 
would only obligate the State for as long as they are in force absent a clear 
stabilization undertaking directed at the investor. 

 In line with the decisions of the Noble Ventures and Eureko Tribunals on 
this point, and the opinion of certain commentators,73 the Committee also 
does not distinguish between undertakings of the State jure gestionis and 
jure imperii, a distinction that generally does not appear in the text of 
umbrella clauses, although it was supported by certain Tribunals and some 
commentators in an effort to lessen the potentially sweeping effects of the 
clause.74 One may therefore think that, in the Committee’s view, any 
breach of contract or conventional obligation by the State – within the 
strict framework it otherwise defined – may trigger an umbrella clause.75 

69)  See the elaboration on this point by Professor Crawford, supra. 
70)  See also, Enron v. Argentina, Award of May 22, 2007, paras. 269 et seq. 
71)  LG&E v. Argentina, Decision on Liability of October 3, 2006, para. 175. 
72)  For instance, a license directed at a particular investor may under certain legal systems be 
implemented through a specific law or decree. See, E. Gaillard, Centre international pour le règle-
ment des différends relatifs aux investissements (CIRDI) – Chronique des sentences arbitrales, J.D.I. 
2007, 296. 
73)  Ch. Leben, La responsabilité internationale de l’Etat sur le fondement des traités de promotion et 
de protection des investissements, A.F.D.I 2004, 683, 710; E. Gaillard, Centre international pour le 
règlement des différends relatifs aux investissements (CIRDI) – Chronique des sentences arbitrales, 
J.D.I. 2006, 349, W. Ben Hamida, note 12 above, 59. 
74)  El Paso v. Argentina, Decision on Jurisdiction of April 27, 2006, para. 84; Pan American v. 
Argentina, Decision on Preliminary Objections of July 27, 2006, paras. 96 et seq; T. Wälde, 
note 12 above, see e.g., 197; C. Schreuer, note 12 above, 255. 
75)  J. Crawford, note 8 above, p. 6, and p. 20 for an analysis of the “floodgates” argument. 
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 Th e question of the specificity of the State’s obligations covered by an 
umbrella clause appears to be slightly less controversial. Th is requirement 
was set out by investment Tribunals before the CMS ad hoc Committee, 
with or without an express requirement in the text of the clause, for instance 
in such decisions or awards as SGS v. Philippines,76 Noble Ventures v. Roma-
nia,77 and LG&E v. Argentina.78 Other awards did not include such an 
express condition, for instance in the cases of Eureko v. Poland and Enron 
v. Argentina, but it is doubtful that those Tribunals wished to exclude 
the existence of a close connection between the obligation of the host 
State and the investment or the investor, which the specificity criterion 
embodies. In Eureko, the specificity of the State’s undertaking was evident, 
as it consisted, according to the Eureko Tribunal, in the State’s commit-
ment to conduct an IPO in respect of a privatized company. In Enron, it 
was less clear, but the LG&E Tribunal, based on very similar facts, found 
that certain alleged legislative commitments of Argentina were specific 
enough to trigger the umbrella clause. As shown previously, such approach 
is not in line with that of the CMS ad hoc Committee, not because there 
would be a disagreement as to the specificity criterion, but because, accord-
ing to the CMS ad hoc Committee, there was no “obligation” of the State 
with regard to the investment absent a stabilization undertaking directed 
at the investor.  

B.   Ratione Personae 

 Th e question here is twofold: are obligations of entities other than the 
State, particularly State-owned or State-controlled entities, covered by an 
umbrella clause – which raises the question of the obligations’ debtor – and 
does the clause cover obligations whose beneficiary is not the investor itself 
but one of its subsidiaries or related companies – which raises the question 
of their creditor? 

 Th e CMS ad hoc Committee had to deal with an investment channeled 
through a local subsidiary, not with an agreement entered into by the 
investor itself or such subsidiary with a sub-State entity. However, both sets 

76)  SGS v. Philippines, Decision on Jurisdiction of January 29, 2004, para. 121. 
77)  Noble Ventures v. Romania, Award of October 12, 2005, para. 51. 
78)  LG&E v. Argentina, Award of July 25, 2007, note 13 above, para. 174. 
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of questions seem to be affected by the Committee’s broad finding that the 
umbrella clause does not change the content, parties and applicable law of 
the obligations covered by the clause. 

C.  Does an Umbrella Clause Cover Obligations of an Entity other than the 
State Itself ? 
 With respect to the first question, if the treaty includes a provision expressly 
making an obligation on the host State to have sub-State entities abide by 
the obligations of the State under the treaty, such as Articles 22 and 23 of 
the Energy Charter Treaty, a breach by such sub-State entities of obliga-
tions entered into vis-à-vis foreign investors or investments may in certain 
circumstances constitute a breach of the treaty by the State itself. 

 When there is no specific treaty language with respect to sub-State enti-
ties, however, which is the most frequent case in BITs, Professor Mann, 
who expressed himself before the advent of the present era of investment 
treaty arbitration, had taken a broad view of United Kingdom treaties: 

the term [‘observance of undertakings’] may fairly be said to comprise [State] instrumen-
talities, even if they are separate legal entities, as well as companies of which it is the sole 
shareholder.79 

 Consistent with Mann’s position, the Tribunal in SGS v. Pakistan held that: 

the ‘commitments’ subject matter of [the umbrella clause] may, without imposing excessive 
violence on the text itself, be commitments of the State itself as a legal person, or of any 
office, entity or subdivision (local governments units) or legal representative thereof whose 
acts are, under the law on state responsibility, attributable to the state itself.80 

 Th e approach was criticized, notably by Professor Crawford: 

“[. . .] there can only be contractual jurisdiction under a BIT in respect of an investment 
contract with the State itself, not with a separate State entity having its own legal personal-

79)  F.A. Mann, British Treaties for the Promotion and Protection of Investments, 1981 B.Y.I.L. 241, 
246. 
80)  SGS v. Pakistan, Decision on Jurisdiction of August 6, 2003, para. 166, cited with approval 
in Pan American v. Argentina, Decision on Preliminary Objections of July 27, 2006, para. 101 
and El Paso v. Argentina, Decision on Jurisdiction of April 27, 2006, para. 72. In all such cases, 
however, the Tribunals ultimately refused to elevate alleged breaches of contracts to alleged 
breaches of the relevant BITs. 
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ity, and a fortiori not with a third party. It is sometimes argued that the question is one of 
attribution under Chapter 2 of Part I of the ILC’s Articles on State Responsibility, but attri-
bution has nothing to do with it. Th e issue of attribution arises when it is sought to hold 
the State responsible for some breach of an international obligation – including one arising 
under a substantive provision of a BIT. Th e problem here concerns jurisdiction, not merits; 
the formation of a secondary agreement to arbitrate, not the breach of a primary obligation 
concerning the protection of investments. In short, the question is one of interpretation of 
the jurisdictional offer, not attribution of conduct of the State.81 

 [. . .] 

 [a]s we have seen, the question of the scope of a commitment to arbitrate made by the State 
is a matter of interpretation and has nothing to do with attribution. International law does 
not treat separate entities with their own legal personality as part of the State for all pur-
poses.” 82 (emphasis added). 

 Th e Commentary of the International Law Commission’s Articles on 
Responsibility of States for Internationally Wrongful Acts includes a rele-
vant passage in this respect: 

Th e question of attribution of conduct to the State for the purposes of responsibility is to 
be distinguished from other international law processes by which particular organs are 
authorized to enter into commitments on behalf of the State [. . .] Such rules have nothing 
to do with attribution for the purposes of State responsibility. 83 (emphasis added) 

 Th e International Law Commission had similarly noted, well before the 
Articles were finalized in 2001: 

Attaching to the State a manifestation of will which is valid [. . .] is, however, in no way 
identifiable with the operation which consists of attributing to the State a particular con-
duct for the purpose of imputing to it an internationally wrongful act entailing interna-
tional responsibility.84 

 In line with the foregoing approach, and recognizing that this constitutes 
an extrapolation of the key findings of the CMS ad hoc Committee, its 
decision would appear to support the proposition that, subject to the 

81)  J. Crawford, note 8 above, 13. 
82)  Ibid., 19. 
83)  J. Crawford, T he  I nternational  L aw  C ommission’s  A rticles on  S tate  R esponsibility : 
I ntroduction , T ext and  C ommentaries  (Cambridge, 2002), para. 5, 92. 
84)  Report of the Commission to the General Assembly, Yearbook of the International Law 
Commission, 1973, vol. II, 189. 
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specific wording of each umbrella clause and absent a sufficiently broad 
arbitration agreement, an investment tribunal would have no jurisdiction 
to hear a claim that a State is in breach of an umbrella clause under a BIT 
because an entity other than the State breached an obligation it entered 
into with regard to an investment or investor. Such a proposition finds 
support in at least three prior arbitral decisions: Nagel v. Czech Republic, 
Impregilo v. Pakistan and Azurix v. Argentina. 

 In Nagel v. Czech Republic, the investor Mr. Nagel, a UK national, initi-
ated arbitration under the United Kingdom-Czech Republic BIT due to 
the alleged non-fulfillment by a State-owned company of its best efforts 
undertaking to obtain a telecommunications license. Among the  provisions 
expressly recited by the Tribunal was an umbrella clause set forth at Article 
2(3) of the BIT: “[each] Contracting Party shall, with regard to invest-
ments of investors of the other Contracting Party, observe the provisions of 
these specific agreements, as well as the provisions of the Agreement.” 
While the extent to which the investor specifically relied on the umbrella 
clause is unclear from a reading of the published excerpts of the award, the 
Tribunal decided that the investor had no investment under the BIT in the 
first place: 

 While the [State Enterprise] – [. . .] – was a party to the Cooperation Agreement, [the 
Republic] was not. Although [the State Enterprise] was a fully owned state enterprise, it 
was a separate legal person whose legal undertakings did not as such engage the responsibil-
ity of [the Republic].85 

 Th e Tribunal added: 

It is another matter whether [the State Enterprise]’s withdrawal from the Cooperation 
Agreement or any other act by [the State Enterprise] constituted a breach of contract. Th is 
matter was the subject of proceedings before the Regional Commercial Court [. . .] which 
ended in a settlement. It falls outside the scope of the present proceedings, not only because 
[the Republic] was not a party to the Cooperation Agreement, but also because the Arbitral 
Tribunal has no jurisdiction in respect of breaches of the Cooperation Agreement.86 

 In Impregilo v. Pakistan, the claimant, an Italian company, acted on behalf 
of a consortium of companies involved in a hydroelectric construction 

85)  Final Arbitral Award Rendered in 2003 in SCC case No. 49/2002, 2004:1 S tockholm  A rb . 
R ep ., 141, 162. obs. S. François-Poncet and C. Mouawad. 
86)  Ibid., 165. 
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project in Pakistan. For that purpose, the consortium signed agreements 
with the Pakistan Water and Power Development Authority (WAPDA), an 
authority under the control of the Government of Pakistan while having 
its own legal personality. Impregilo started arbitration pursuant to the 
Italy-Pakistan BIT, which did not include an umbrella clause, but, through 
the operation of the Most Favored Nation clause in that BIT, sought to 
import from the Switzerland-Pakistan BIT the benefit of an umbrella 
clause worded as follows: “[e]ither Contracting Party shall constantly guar-
antee the observance of the commitments it has entered into with respect 
to the investments of the investors of the other Contracting Party.” Th e 
Tribunal dismissed Impregilo’s claim on the following ground: 

[i]n the Tribunal’s view, given that the Contracts were concluded by Impregilo with 
WAPDA, and not with Pakistan, Impregilo’s reliance upon Article 3 of the BIT takes the 
matter no further. Even assuming arguendo that Pakistan, through the MFN clause and the 
Swiss-Pakistan BIT, has guaranteed the observance of the contractual commitments into 
which it has entered together with Italian investors, such a guarantee would not cover the 
present Contracts – since these are agreements into which it has not entered. On the con-
trary, the Contracts were concluded by a separate and distinct entity.87 

 In Azurix v. Argentina, following a bidding process, a local subsidiary of 
the U.S. investor Azurix, ABA, had been awarded a concession for the 
distribution of water in the Province of Buenos Aires. ABA had entered 
into an agreement with the Province, legally distinct from the State under 
the law of Argentina. Because of various measures taken by the Province, 
Azurix commenced arbitration under the United States-Argentina BIT, 
claiming among other things that its investment had been expropriated. 
Azurix also invoked that the umbrella clause in the United-States-Argen-
tina BIT, the same as that invoked in the CMS case, had been breached by 
reason of the Province’s conduct, which it claimed was attributable to 
Argentina under international law. Th e Tribunal dismissed the claim on 
the following grounds: 

[. . .] Th e issue is whether the acts upon which Azurix bases its claim can be attributed to 
the Respondent. Th e Respondent contends that such attribution is not feasible because all 
the acts are contractual breaches by the Province. Th is is a different matter to which the 
Tribunal will now turn. [. . .] 

87)  Impregilo v. Pakistan, Decision on Jurisdiction, April 22, 2005, para. 223. 
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 Th e Tribunal also recalls that Azurix and the Respondent have no contractual relationship. 
Th e Concession Agreement is a contract between the Province and ABA, and Azurix made 
certain commitments and undertook certain guarantees to the Province [. . .] None of the 
allegations made by the Claimant refer to breaches of the Province in relation to Azurix 
itself. Th e obligations undertaken by the Province in the Concession Agreement were 
undertaken in favor of ABA, not Azurix. [. . .] Th erefore, the underlying premise of [the 
umbrella clause] – that a party to the BIT has entered into an obligation with regard to an 
investment – is inexistent.88 

 Th e Tribunal later added: 

[a]s already stated by the Tribunal in affirming its jurisdiction within the limits permitted 
by the Convention and the BIT, the Tribunal finds that none of the contractual claims as 
such refer to a contract between the parties to these proceedings; neither the Province nor 
ABA are parties to them. While Azurix may submit a claim under the BIT for breaches by 
Argentina, there is no undertaking to be honored by Argentina to Azurix other than the 
obligations under the BIT. Even if for argument’s sake it would be possible under [the 
umbrella clause] to hold Argentina responsible for the alleged breaches of the Concession 
Agreement by the Province, it was ABA and not Azurix which was a party to this Agreement.89 

 Th e approach taken by these Tribunals can avail itself of a textual argu-
ment. When an umbrella clause refers to the promise by a State to abide by 
commitments it has entered into, “it” refers to the State, not legal entities 
distinct from the State. 

 Such an approach appears not to be without dissenters. Th e discrepan-
cies, however, may be more apparent than real.90 Two principal cases are 
relevant in this respect: Eureko v. Poland and Noble Ventures v. Romania.91 

 In Eureko v. Poland, the Tribunal found Poland to be in breach of the 
umbrella clause in the Dutch-Polish BIT, based on acts of the Polish State 
Treasury in charge of privatizations and having its own legal personality 
under Polish law. Th e umbrella clause was worded as follows: “[e]ach Con-
tracting Party shall observe any obligations it may have entered into with 

88)  Azurix v. Argentina, Award of July 14, 2006, paras. 50 and 52. 
89)  Ibid., para. 384. 
90)  Contra, N. Gallus, An Umbrella just for Two? BIT Obligations Observance Clauses and the 
Parties to a Contract, A rb . I nt ’L, 1, 157, spec., 164 (2008). 
91)  In Nykomb v. Latvia, the claimant also asserted against Latvia a breach of the umbrella clause 
in the Energy Charter Treaty, due to the breach of a contractual commitment by a State-owned 
company. Although the Tribunal decided in favor of the investor, it deemed that it did not have 
to decide the issue of breach of the umbrella clause. Nykomb Synergetics Technology Holding v. 
Latvia, SCC Award of December 16, 2003, para. 4.3.2.b). 
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regard to investments of investors of the other Contracting Party.” Th e 
Tribunal started by attributing to Poland the conduct of the State Treasury at 
the time of entering into the privatization agreement pursuant to Article 4 
of the International Law Commission’s Articles on the Responsibility of 
States for Internationally Wrongful Acts.92 It then decided that Poland was 
in breach of the umbrella clause.93 

 Th e context of the case was quite specific, however. Because, as curious 
as it may sound, it was uncertain for the Tribunal that, under Polish law, 
there was a legal entity called “the Republic of Poland”,94 the Tribunal was 
faced with the unusual task of deciding whether a particular agreement 
had been entered into under municipal law by a State whose existence 
appeared uncertain as a matter of municipal law, as opposed to interna-
tional law. Th e Tribunal thus avoided the discussion of the representation 
of the “uncertain” Polish State under Polish law and directly proceeded 
with a discussion of attribution under international law where the exist-
ence of the State was not in doubt. Th e summary of its findings by the 
Tribunal subsequently in its Award shows, however, that the core concern 
it addressed is whether a particular commitment had been made by the 
State Treasury on behalf of the State itself in the first place: “[t]he Tribunal 
has found that Respondent bound itself, by the combined effect of the 
terms of the SPA and its First Addendum, to conduct an IPO [. . .].”95 

 In Noble Ventures v. Romania, the Tribunal also had to deal with a ques-
tion of privatization. An agreement had been entered into between a 
United States investor, Noble Ventures, and the Romanian State Owner-
ship Fund (SOF), whose successor organization was the Authority for the 
Privatization and Management of the State Ownership (APAPS). Both 
entities had their own legal personality, separate from the State under 
Romanian law. Th e United States-Romania BIT also included an umbrella 
clause: “[e]ach Party shall observe any obligation it may have entered into 
with regard to investments.” 

92)  Eureko v. Poland, Partial Award of August 19, 2005, paras. 115–134 .
93)  Ibid., paras. 244–260. 
94)  See the discussion of the Tribunal at paras. 121 et seq. of the Partial Award. See also, an implicit 
recollection of the argument in a remark by Professor Crawford, who acted as co-Counsel for the 
Republic of Poland in that case: “I am reliably informed that there is no such entity as ‘Poland’ 
in Polish law”, note 8 above, 6. Th is does not mean, of course, that the Polish State does not exist 
in the eyes of international law. 
95)  Eureko v. Poland, Partial Award of August 19, 2005, para. 245, see also para. 157. 



 Honlet and Borg /
26 Th e Law and Practice of International Courts and Tribunals 7 (2008) 1–32

 With respect to that clause, the Tribunal defined the question as follows: 
“Considering that the Claimant’s case comprises some claims which con-
cern alleged breaches of contractual relationships purportedly concluded with 
the Respondent, the question for the Tribunal is whether Art. II(2)(c) BIT 
is an “umbrella clause” that transforms contractual undertakings into inter-
national law obligations [. . .]”96 (emphasis added). It concluded in the 
affirmative and then proceeded with a separate discussion of attribution. 

 Th e Tribunal indicated that the question of attribution was relevant in 
two different respects. First, there was the question of whether the acts 
committed by SOF or APAPS, which were alleged to have constituted 
violations of the BIT, could be attributed to Romania. Second, there was 
the more specific question as to whether Romania itself, not a separate entity, 
entered into the privatization agreement and other contractual arrangements.97 
Only the second question was relevant to the discussion of the umbrella 
clause. Th e real thrust of the discussion was whether Romania itself had 
entered into an obligation with regard to investments for the purposes of 
that clause, i.e., the representation of the State when entering into the agree-
ment. Th is is confirmed by several subsequent passages of the Award: 

SOF and APAPS were entitled by law to represent the Respondent.98 

 And 

[. . .] Both entities were clearly charged with representing the Respondent in the process of priva-
tizing State-owned companies and, for that purpose, entering into privatization agreements and 
related contracts on behalf of the Respondent. Th erefore, the Tribunal cannot do otherwise 
than conclude that the respective contracts, in particular the SPA, were concluded on behalf 
of the Respondent and are therefore attributable to the Respondent for the purposes of [the 
umbrella clause].99 (emphasis added) 

96)  Noble Ventures v. Romania, Award of October 12, 2005, para. 46. 
97)  Ibid., para. 68. 
98)  Ibid., para. 80. 
99)  Ibid., para. 86. Th e EnCana v. Ecuador Tribunal, in another context, used similar language: 
“[t]he Respondent did not deny that in entering into the Participation Contracts with foreign 
companies to exploit the natural resources of Ecuador, the conduct of Petroecuador as a State-
owned and State-controlled instrumentality is attributable to Ecuador for the purposes of the 
BIT” (EnCana Corporation v. Republic of Ecuador, LCIA Case No. UN3481, Award of Feb-
ruary 3, 2006, para. 154). In this case, however, the text of the contract clearly indicated that it 
was “entered into by the State, through Petroecuador”, so that the issue was also squarely one of 
representation of the State by an entity having a distinct personality. Ibid., para. 26. 
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 Th erefore, there may not be such a different approach between the Nagel, 
Impregilo and Azurix Tribunals, on the one hand, and the Eureko and Noble 
Ventures Tribunals, on the other hand. To the extent that, in spite of appear-
ances, representation rather than post hoc attribution – or put another way, 
representation as a specific category of attribution, ab initio100 – appears to 
have been the pivotal issue in the Eureko and Noble Ventures decisions, 
those decisions would remain compatible with the text of the umbrella 
clause. Whether directly or by representation, the entity entering into the 
obligation for the purposes of the umbrella clause – “it”, as referred to in 
the text of the respective clauses – was the State itself and not an entity 
distinct from the State. Applying this principle, the Eureko and Noble Ven-
tures Tribunals concluded that, as from the inception, the State, and not 
some other person, was the one obliged by the relevant undertaking. Th e 
Nagel, Impregilo and Azurix Tribunals reached a different conclusion, not 
because they applied a different standard, but because they were not con-
vinced that the relevant sub-State entity represented the State at the time 
the undertaking was made. 

 As a result, for the purposes of assessing whether an undertaking was 
made by the State or a separate entity, the test appears to be whether the 
undertaking was made on behalf of the State in the first place, and not the 
search for attribution of certain posterior acts of the sub-State entity to 
the State. Such an analysis is simpler, and in our view more satisfactory. It 
was expressed for instance by Professor Gaillard in his commentary of the 
Joy Mining v. Egypt award: 

 Th e wording of [the umbrella clause] of the United Kingdom-Egypt Treaty did not provide 
a response to an important question. Is the promise to observe contractual undertakings 
made towards investors applied only to commitments made directly by the host State in its 
own name or could it be considered as extending to commitments made by various entities 
dependent on it towards foreign investors? [. . .] Th e way Article 2(2) is worded could lead 
one to think that, unless it is considered that the contracting entity, the General Organiza-
tion for Industrial and Mining Projects, represented the State of Egypt at the time of signature 
of the contract entered into with Joy Mining, the promise made in the Treaty to observe 
undertakings made towards investors was not applicable in this case because it covered only 
the commitments of the State as opposed to those of public entities.101 (emphasis added) 

100)  One should note, however, that representation of the State for the purposes of entering into 
a municipal law agreement appears to be a matter for municipal law, while attribution is one for 
international law. 
101)  E. Gaillard, Centre international pour le règlement des différends relatifs aux investissements 
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 In a detailed study, Professor Yves Nouvel also distinguished the question 
of attribution to the State of sub-State entities’ conduct in fact from that of 
sub-State entities’ undertakings. He expressed the same idea in a simple 
formula: 

 [t]he attribution [to the State] of the undertaking [of a sub-State entity] results from the 
relationship of representation between the [sub-State] entity and the State.102 

 If such an approach were to be confirmed, in the absence of some express 
language in the treaty, if the sub-State entity represented the State at the 
time of entering into the relevant undertaking, and for the purposes of enter-
ing into such undertaking, the State itself would be obliged to respect it, 
which may in turn trigger the umbrella clause. Otherwise, the umbrella 
clause would not apply. 

 Does an Umbrella Clause Cover Obligations whose Creditor is not the 
Investor Itself ? 
 With respect to the second question, which formed the basis of the annul-
ment, i.e., whether the creditor of the State’s obligation should be the 
investor itself or could be one of its subsidiaries or related companies, the 
decision of the CMS ad hoc Committee stands for the proposition that, 
subject again to its specific wording and that of the dispute resolution 
clause in the BIT, an umbrella clause would not give jurisdiction to an 
investment tribunal with regard to the allegation of breach by the State of 
an obligation to which the investor itself is not a party as creditor. Although 
it is hard to generalize such a finding too much, as any decision in a par-
ticular case will probably heavily depend on “who” or “what” is deemed a 
“beneficiary” of the obligation in the text of the umbrella clause,103 it also 
finds support in two prior decisions: Siemens v. Argentina and, again, 
Azurix v. Argentina. 

(CIRDI) – Chronique des sentences arbitrales, J.D.I. 2005, 181 (translation from French). Adde, from 
the same author, the reference to promises “made in the name of the State”, J.D.I. 2006, 346. 
102)  Y. Nouvel, Les entités paraétatiques dans la jurisprudence du CIRDI, in L e  C ontentieux  
A rbitral  T ransnational  R elatif à l ’I nvestissement , 25 et seq., spec. 26, 41 et seq. and refer-
ences cited. (translation from French). 
103)  One may argue, for instance, that an obligation entered into with regard to an “investment” 
does not necessarily have the exact same scope as an obligation entered into with regard to an 
“investor”, or “an investment of an investor.” 
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 In Siemens v. Argentina, the German company Siemens responded to a bid 
from the Argentine Government regarding an immigration control, personal 
identification and electoral information system. Th e terms of the bid required 
that a local company be set up for that purpose. Siemens created an Argen-
tine law company, SITS, held through another German company, SNI. 
SITS won the bid and, by decree, was awarded a contract with the State. Th e 
contract was subsequently terminated by the State and Siemens initiated 
arbitration against Argentina pursuant to the Germany-Argentina BIT, argu-
ing, among other things, that the umbrella clause in the BIT had been 
breached by Argentina. It was worded as follows: “[e]ach Contracting Party 
shall observe any other obligation it has assumed with regard to investments 
by nationals or companies of the other Contracting Party in its territory.” 
While the Tribunal decided that Argentina breached all principal standards 
of protection under the BIT, it refused to decide that the umbrella clause had 
been breached by Argentina, in unequivocal terms: 

 Whether an arbitral tribunal is the tribunal which has jurisdiction to consider [the breach 
of the umbrella clause] or whether it should be considered by tribunals of the host State of 
the investor is a matter that this Tribunal does not need to enter. Th e Claimant is not a 
party to the Contract and SITS is not a party to these proceedings. 

 In regard to the scope of the [arbitration agreement], the Tribunal concurs with the submis-
sion that reference to disputes related to investments would cover contractual disputes for 
purposes of the consent of the parties to arbitration given the wide meaning of the term 
‘investments’ and the terms of [the umbrella clause]. However, to the extent that the obliga-
tions assumed by the State are of a contractual nature, such obligations must originate in a 
contract between the State party to the Treaty and the foreign investor as, for instance, in 
the SGS cases.104 

 As for Azurix v. Argentina, the relevant passage was already cited supra and 
is equally clear. 

 It is to be noted, however, that in both Siemens and Azurix, the Tribu-
nals ultimately found against Argentina, which means that deciding that 
the investors could claim the benefit of the umbrella clause based on a 
breach of contract to which they were not a party may have appeared 
superfluous to them. Th is is precisely the case for the outcome of CMS v. 
Argentina as well, after the decision of the ad hoc Committee. Th ere is 
apparently no decision yet where a Tribunal has dismissed an investor’s 

104)  Siemens v. Argentina, Award of February 6, 2007, paras. 204, 205. 
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claim on that ground while not finding another count of liability against 
the State under one of the other treaty standards. 

 As for the arguments in favor of the application of an umbrella clause to 
contracts entered into by a subsidiary of the foreign investor, one can cite 
the Energy Charter Treaty’s Reader’s Guide: 

 According to Article 10 (1), last sentence, each [Contracting Party] shall observe any 
obligations it has entered into with an investor or an investment of any other [Contract-
ing Party]. Th is provision covers any contract that a host country has concluded with a 
subsidiary of the foreign investor in the host country, or a contract between the host coun-
try and the parent company of the subsidiary.105 

 It is likely, therefore, that the debate will continue on that point following 
the decision of the CMS ad hoc Committee. 

Where do we stand regarding umbrella clauses after the decision of the 
Committee? 

 First, the question of the conditions of application of umbrella clauses, 
which had been somewhat overshadowed in prior cases by the question of 
their effect, is now on the front stage. Unlike its reasoning on other sub-
jects, such as the state of necessity, the CMS ad hoc Committee’s reasoning 
regarding the umbrella clause cannot be said to be obiter dictum, because it 
constitutes the underlying basis of the annulment. While it was not indis-
pensable for the Committee to provide its reasons on the umbrella clause 
in such detail, yet in a still condensed form, it did so. As to the substance 
of such reasons, the Committee was within its mission in our view to 
attempt to provide clarifications regarding the scope of an umbrella clause 
because Argentina’s allegation that the CMS Tribunal failed to state reasons 
provided it a possibility to do so under Article 52 of the ICSID Conven-
tion.106 Close attention should naturally be paid to the exact wording of 
each specific umbrella clause, but general principles are desirable in order 
to guide arbitral tribunals and, more importantly, investors and States 
alike. As Professor Crawford put it, arbitral tribunals’ positions – particu-
larly on the question of umbrella clauses – reflect a level of dissent that one 

105)  Th e Energy Charter Treaty, A Reader’s Guide, p. 26, available at http://www.encharter.org/
fileadmin/user_upload/document/document1158668628.pdf. See also, T. Wälde, note 12 above, 
203, 212. 
106)  Commentators are divided as to whether the CMS ad hoc Committee exceeded its powers in 
this respect. For two diverging views, see, E. Gaillard and A. Crivellaro, note 2. 

http://www.encharter.org/fileadmin/user_upload/document/document1158668628.pdf
http://www.encharter.org/fileadmin/user_upload/document/document1158668628.pdf
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may regard as disturbing: “the carpet looks very much as if differ ent people 
have started from different ends without many common threads – a crazy 
quilt rather than a Persian rug.”107 Whether the CMS ad hoc Committee’s 
reasons are obiter dicta or not ultimately matters little in practical terms in 
a system, such as the ICSID system, where there is no doctrine of stare 
decisis.108 Th e key question is rather whether the principles laid down by 
the Committee will come to be accepted by subsequent investment Tribu-
nals – inside and outside the ICSID system – and subsequent ICSID ad 
hoc Committees seized of the same question.109 Similarly, the question 
remains open of what a national Court should do when confronted with 
such an issue, affecting jurisdiction, in the course of a challenge against an 
award outside of the self-contained ICSID system.110 In any case, the Com-
mittee’s decision will no doubt be a focal point in any subsequent analysis 
of umbrella clauses. One must note, however, that certain choices which 
underlie the Committee’s decision were not openly discussed. Is it better to 
construe umbrella clauses broadly, with the outcome seen in arbitral case 
law that the broader the scope of a notion, the fewer its effects,111 or con-
versely, to construe them to make sure that they produce some effects 
within clearly defined and predictable boundaries? On that point, the 
Committee probably did not wish to venture beyond its statements of 
principle regarding the umbrella clause, already reaching the limit of what 
it could do as an ICSID ad hoc Committee. In any event, the Committee’s 
decision seems to have made an implicit choice for the second branch of 
the alternative, even if the extent of such effects remains unsettled. 

 As a matter of fact – this is our second observation – even if the CMS ad 
hoc Committee’s principles came to be accepted, this would not finally 

107)  J. Crawford, note 8 above, 4. 
108)  SGS v. Philippines, Decision on Jurisdiction of January 29, 2004, para. 97. 
109)  For instance, on January 30, 2008, a challenge under Article 52 of the ICSID Convention 
was registered at the request of Argentina against the award rendered on September 28, 2007 by 
the ICSID Tribunal in the case of Sempra v. Argentina, which had two out of three arbitrators in 
common with the CMS Tribunal and had adopted a position on the umbrella clause similar to 
that of the CMS Tribunal. Another similar challenge was registered on March 7, 2008 in the case 
of Enron v. Argentina. 
110)  As far as we are aware, there is not yet a reported case on that point. One must note, however, 
that an English court proceeded with a complete control of an investment treaty award on juris-
diction rendered outside the ICSID system. Th e Czech Republic v. European Media Ventures SA, 
2007 EWHC 2851 (Comm). 
111)  E. Gaillard, L a jurisprudence du  CIRDI (Pedone, 2004), 904. 
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resolve all questions regarding umbrella clauses, because of the existing 
conflicting cases regarding the effect of such clauses. Th e Committee takes 
no express position on that question, although one can see behind it the 
spirit of the decision on jurisdiction in SGS v. Philippines. If the SGS v. 
Philippines Tribunal’s position regarding the effect of umbrella clauses came 
to be generally accepted, the practical difficulties regarding the dissociation 
of the jurisdictional and substantive aspects of a same case would remain 
unchanged by the decision of the Committee. As recalled above, the SGS 
v. Philippines case was recently settled. Th e case will therefore not give rise 
to clarifications on whether the ICSID Tribunal was right to have stayed its 
proceedings and not to have immediately exercised jurisdiction over all 
aspects of the case notwithstanding a choice of forum clause in the con-
tract. Th ese questions will be topics for other ad hoc Committees.    


