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OrpaHuW4yeHua NnpaB UHOCTPaHLEB Ha
3eMJIM Ha NPUrpaHUYHbIX TEPPUTOPHUAX
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«006 yTBEPKAEHMM NePEYHSA NMPUTPAHMYHBIX TEPPUTOPUIA, HA KOTOPbIX
WHOCTPaHHbIEe FpaxaHe, LA 6e3 rpaXaaHCcTBa U MHOCTPAHHbIE
opuanYecKkue Nuua He MmoryT 06naaaTh Ha NpaBe COOGCTBEHHOCTH
3eMeNlbHbIMM Y4aCTKaMny. YKa3 Bbi3BaN Cepbe3Hyto BOHY 6eCnoKoncTea
CpeAn MHOCTPAHHbBIX IpaXaaH U npecTaBuUTeNe MHOCTPAHHbIX KOMMNAHUNA,
BNALEOWMX 3€MNEN HA NPUTPAHNYHBIX TEPPUTOPUAX MU NAAHUPYHOLWMUX
TaKylo 3eM10 npuobpecTtu.

KapuHa YnukaHoBa, napTHep MexayHapoAHOI puanYecKoit komnaHum Salans
Onbra YptonuHcKas, COBETHUK MeXAYHAPOLHOI pUAMYECcKoi KomnaHum Salans
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CyTb orpaHuyeHnit

B cBA3n c u3panuem Ykasa Bctynun B cuny
3anper, yCTaHoB/EHHbIN 3eMefbHbIM KOLEKCOM
P®, Ha obnagaHue Ha npase COHCTBEHHOCTH
3eMefIbHbIMU Y4YaCTKaMK, PacroNoOXeHHbIMM
Ha NPUrPaHUYHLIX TEPPUTOPHUSAX, MHOCTPAH-
HbIMM FpaXAaHamu, nuLamn 6e3 rpaxaaHcTBa
M MHOCTPAHHBIMU IOPUANYECKUMU NULAMU.
C MoMeHTa BCTynneHus B cuny Ykasa, To ecTb
¢ 19 anBapsa 2011 roaa, yKkasaHHble nnua He
MOryT 061aaTh TaKMMM y4acTKaMu Ha npase
COBCTBEHHOCTH, HE3aBUCUMO OT TOTO, HA KaKOM
OCHOBaHUW 3TO NPaBO BO3HWKAET, TO €CTb He
MOTYT HW NPUBATU3NUPOBATL TaKMe 3eMeNbHble
Y4aCTKK, HA NPUOBPETaTh UX B COGCTBEHHOCTL
KaKuM-n16o MHbIM 06pa3oM (Hanpumep, NoKy-
naTb Y YaCTHOTO COBCTBEHHMKA).

[lo BcTynnenns B cuny Ykasa 3akoHopa-
TenbcTBO PP copepxano 3anper TONbKO Ha
Np1BATM3aLMI0 MHOCTPAHHLIMU TPAXAAHAMM,
ULaMu 6e3 rpaxaaHcTBa U MHOCTPAHHBIMM
IOpAMLAMN 3eMeNbHBIX YYacTKOB, pacnono-
JKEHHBIX Ha MPUTPaHUYHLIX TEPPUTOPUAX, U3
rocco6cTBeHHOCTU. MpuobpeTeHne ykasaH-
HbIMM NULAMKU B COBCTBEHHOCTb 3EMENbHOT0

Y4aCTKa, PacmioXeHHOro Ha NpUrpaHUYHOM
TEPPUTOPUM, HA OCHOBAHWUM CAENKW Kynau-
NPOAAXMW OT YACTHOTO COBCTBEHHMKA MO0
Ha OCHOBAHWUM WHOW COENKU, HE ABAAIOLLEN-
csl npuBatu3saumei, 66110 BO3MOXKHO. NHbIMK
C/I0BaMU, 3anpeT, BCTYNUBLUNIA B CUY B CBA3M
C U3haHueM YKasa, YXKecToum orpaHuyeHus
B OTHOLUEHUM FPaXAAHCKOro 060poTa 3eMenb-
HbIX Y4aCTKOB HA NPUrPaHUYHbIX TEPPUTOPHUSX.

YcTpaHeHa HeACHOCTb B TOIKOBAHMUK
[lo u3paHms Ykasa B OTCYTCTBME KOHKPETHOrO
nepeyHs NpUrpaHUYHbIX TEPPUTOPUiL OpraHbl
TOCB/ACTU / MECTHOTO CaMOYNPaBIEHNs Hepef-
KO NPUMEHANM LIMPOKOE TONKOBaHME NOHATUA
«MPUTPaHNUYHON TEPPUTOPUNY, YTO NO3BONS-
N0 OTHOCWTb K NMPUrPaHUYHON TeppuTopuu,
Ha KoTopoW Gbina 3anpelieHa npueaTM3aums
3eMeNbHbIX Y4aCTKOB MHOCTPaHLAMK, YyTb Jin
He BCto Tepputopuio Poccun. Mo 3toit npuymnHe
3a4acTyto MHOCTPaHHbIE MHBECTOPbI UCMbITbI-
Ba/I1 CIOXHOCTM NpY 0chopMAEHUM NpaBa cob-
CTBEHHOCTY Ha 3eMebHble Y4acTKu faxe B Tex
061acTAX CTPaHbl, KOTOpbIE, Ka3anock Obl, HUKAK
Heb3s OTHECTU K MPUTPaHUYHbIM TEPPUTOPUAM
(Hanpumep, NoA06HbIE Clyyan Gblau U3BECTHSI
B MockoBckoii 06nactu). Ykas BHeC ACHOCTb
B 3TOT BOMPOC, YTBEPAMB KOHKPETHBIIA CMINCOK
TEpPUTOPUIA, Ha KOTOpble pacnpocTpaHseTcs
3anpert, — 3T0 TeppuTopua 379 MyHuUMNaNb-
HbIX 06pa30BaHuii/paiioHoB/oKpyros (natoc
KpoHwragrckuii paitoH CaHkT-NeTepbypra), Tak
WM MHAYe PacnoNoXeHHbIX B ONPefeneHHOM
6/1130CTH OT rOCYAAPCTBEHHON rpaHuLbl PO,
Mpu 3Tom Yka3 kBanuduumpoBan Kak «npu-
rpaHUYHYIo» BCIO TEPPUTOPUIO AaHHBIX 06pa3o-
BaHWii. bonee nornyHeIM NpeAcTaBNAETCA UHOI
NOAXOA K onpeAeneHunio Takoro BUaa Teppu-
TOPUM, YCTaHABAMBAIOWMNIA HEKOE KOHKpeTHoe
paccTosHMe OT roCyAaPCTBEHHOI rpaHULibl, OT-
rpaHuyMBaloliee NPUrPaHNYHYI0 TeppPUTOPUIO
OT 0CTaNbHOI TEPPUTOPUN rOCYAAPCTBa (TaKow
MOAXOA CyLeCTBYeT, Hanpumep, B GUHAAHANY,
rAe NpUrpaHuyHas TeppuTOpUs NpocTUpaeTcs
Ha 5 KM OT rpaHuubl). B Poccun xe, cnassiyeii-
€A CBOUMM NPOCTOPaMK1, N0 NPUYMHE BONbLLION
NNOWAAN MHOTUX MyHULMNaNbHbIX 06pa3oBa-
HWI MpUrpaHU4YHas TeppuTopusA, Ha KOTOpoit
MHOCTPaHLAM 3anpelyeHo UMeTb B COGCTBEH-

HOCTU 3eMJ1t0, MpoCTepnach Ha feCATKH, @ UHO-
rfanHa COTHU KWNOMETPOB OT I'OCyﬂapCTBeHHOVI
rpaHuubl.

Bo3moxkHoe pa3suTre cobbITHii

Kak yxe ynomuHanoce Bbllle, O BCTYNEHNA
B cuny Ykasa fieiicTBytolLee 3aKOHOATENbCTBO
paspeLuanc MHOCTpaHLam npuobperatb B cO6-
CTBEHHOCTb 3eMeJIbHbIE Y4aCTKY Ha NpUrpaHny-
HbIX TEPPUTOPUAX Y YACTHBIX COOCTBEHHUKOB
Ha OCHOBAHUM NI0ObIX CAENOK 33 UCKNIOYEHM-
em npuBatusauuu. Het Huyero yanBuTeNbHOTO
B TOM, YTO HAa MOMEHT BCTYMJIEHNs B cuiy Ykasa
Ha NPUrpaHUYHbIX TEPPUTOPUAX 06Pa30BaNOCh
onpefeneHHoe KOJIMYECTBO MHOCTPAHHbIX
COBCTBEHHWKOB 3eMEJIbHbIX Y4ACTKOB.

YT106bl NpOaHaNM3MpoBaTb BO3MOXHYIO
cynbby 3eMeNbHOTO Y4acTKa, PacoNoXeHHOro
Ha MPUrPaHNYHbIX TEPPUTOPUAX U HaxoAALLe-
rocs B COGCTBEHHOCTU MHOCTPAHHOTO rpaxpaa-
HWHA UM MHOCTPAHHOTO KOPNL, HEOOX0AUMO
OTBETUTb Ha BOMPOC, Ha KAKOM OCHOBAHWW 3TOT
3eMeNbHbIA y4acTok Obin npuobpeTeH B cob-
CTBEHHOCTb.

Bo3moXHble nocneacTeua pna «Hesa-
KOHHbIX» COBCTBEHHWKOB. 3anpeT Ha npu-
BaTM3aLMI0 MHOCTPAHHLIMW TPaXAaHaMn U
IOpAMLAMN 3eMeNbHBIX YYacTKOB W3 roccob-
CTBEHHOCTM Ha NPUrPaHUYHbIX TEPPUTOPUAX
AeiicTBOBaN U A0 BCTyMAeHus B cuny Ykasa.
CnepoBatenbHo, eCTb BEPOATHOCTb TOTO, YTO
NULO, NpUoBpeTLIee NPaBo COBCTBEHHOCTU HA
TaKoI 3eMeNbHbIN Y4acToK B NOpAAKe npusa-
TU3aLMK, CAENano 370 B HapyLueHWe AeicTBo-
BaBlUIEro 3aKOHOAATENbCTBA, @ 3HAYUT, ecTb
OCHOBaHMs KBaNU(ULMPOBaTb TaKylo CAENKY
KaK HepeiicTBuUTenbHYI0. CornacHo npasunam
paxpaHckoro kogekca PO, kaxpas U3 cTo-
POH HeAeNCTBUTENBHON CAENKM 06sA3aHa BO3-
BPaTUTb APYroil CTOPOHE BCe MOJlyYeHHOe No
CAeNIKe, a B Cllyyae HeBO3MOXHOCTU BO3BPATUTL
NoNy4eHHOe B HaType — BO3MECTUTb €ro CToU-
MOCTb B fieHbrax (C y4eTOM NPUMEHUMOTO CPOKa
MCKOBOIA AaBHOCTH).

Takum 06pa3oM, MHOCTPaHHbIE TPaXKAaHe,
nmua 6e3 rpaxaaHcTBa U MHOCTPaHHbIE IopU-
AMYECKMe NNLA, HEe3aKOHHO npuobpeTwme
3eMeIbHble Y4aCTKW Ha NpUrPaHUYHbIX TeppU-
TOPUSAX B NOPAAKE NPUBATU3ALMM, OfHO3HAY-

HO HaXOLATCS B «TPyNne pUCKay, MOCKOJbKY
MOFYT INWMTLCA 3TUX Y4ACTKOB B pe3ynbrare
NPUMEHEHNUs NOCNELCTBUI HeaeNCTBUTENb-
HOCTM K 3aK/IIOYEHHbBIM UM CAENKAM.

Bo3MOKHbIEe NOCNeACTBUA ANA 3AKOHHbIX
CO6CTBEHHMKOB. [ipyryio rpynny CocTaBnsior
MHOCTPaHHbIE rpaKaaHe, nuua 6e3s rpaxaa-
CTBa M MHOCTpaHHble lopauLa, npuobpeTwne
3eMefIbHbIe YYaCTKM Ha NPUTPAHNYHBIX TEppH-
TOpMsAX B0 BCTYN/IEHUSA B cuiy Ykasa Ha ocHo-
BaHWUN CAENKN KYNAU-NPOAAXMU Y 4acTHOro
COOCTBEHHWKA, B NOPAAKE HACe[0BaHUA UK
Ha MHbIX 3aKOHHbIX OCHOBAHMUAX.

Hu 3emenbHbli kopekc, HY Ykas He copep-
XaT cneuuanbHbIX HOPM, YCTaHABAMBAIOLMX
cynbby 3eMesbHbIX Y4aCTKOB, PACMONOKEHHBIX
Ha NPUrPaHNYHbIX TEPPUTOPUAX, KOTOPbIE TEM
UM MHBIM 3aKOHHBIM 06pa3oM 6binu npuobpe-
TEHbl B COHCTBEHHOCTb MHOCTPAHHBIMU FPAX-
paHamu, nuuamu 6e3 rpaxpaHcTea uau UHo-
CTPaHHbIMU OPAULAMU 0 BCTYNIEHUA B CUNY
Yka3a. C ofHOW CTOpOHbI, NpaBa yKa3aHHbIX n,
Ha NpUoBpeTEHHbIE MU 3EMESIbHBIE Y4aCTKU
LOMKHbI ObITb 3aLLMLLEeHbI 061 HOPMOI 3aKO-
HO[ATe/IbCTBA O TOM, YTO 3aKOH He UMeeT 0bpar-
HoW cunbl. OgHAKO Npu 3TOM Henb3s 3abbliBarb
0 MpaBunax, CoOAepXalmxca B [paxaaHCcKoMm
Kofiekce PO B OTHOLIEHWM MMYLLECTB], OrpaHu-
YeHHOro B 060pOTe, NOCKOJIbKY B CUITY OFpaHu-
UEHMWIA, YCTAHOBNEHHBIX 3eMeNbHbIM KOAEKCOM,
3eMeNbHble YYaCTKU, PaCroNoXeHHble Ha Npu-
rPaHUYHbIX TEPPUTOPUAX, MOTYT ObITb KBaNU-
(hULMPOBaHbI B KaYecTBe TaKoro MMyLLeCTBa.
CornacHo cTt. 238 IpaxpaHCKOro KofeKca, eciu
TaKoro poga MMyLLEeCTBO 0Ka3anoch y inLa Ha
3aKOHHOM OCHOBaHWU, OJHAKO [aHHOe UL
M0 3aKOHY JINLIEHO BO3MOXKHOCTU 06/1afath UM
Ha npaBe COGCTBEHHOCTH, TaKOe UMYLIECTBO
LOMKHO ObITb OTYYKAEHO COOCTBEHHUKOM
B TEYEHWE rofa C MOMEHTA BO3HUKHOBEHUS
npaBa COGCTBEHHOCTM Ha MMYLLECTBO, €CU
3aKOHOM He YCTaHOBJIEH UHOI CpoK. B cnyyae
HEBbINOJIHEHUS COBCTBEHHUKOM YKA3aHHOTO
TpeGoBaHWs UMYLLECTBO NOAJEKUT NPUHYAU-
TenbHOM NpoAaxe.

Bo3moxHocTb npumeHenus cr. 238 TK
P® k paccmarpuBaemoii cuTyaumuu Bbi3biBaeT
BOMPOChI, MOCKO/bKY YKa3aHHblii B Hel rofmny-
HbIil CPOK MOXET BbITb He peneBaHTeH (Befb Ha
MOMEHT BCTyNNeHUs B cuny Ykasa 3emenbHblit
Y4aCTOK MOT 3aKOHHO HaXOAUTLCA B COOCTBEH-
HOCTM TaKOro MUHOCTPAHHOIO LA Bonee yem
B TeyeHue roaa). OaHaKo daKT Hannumus gaH-
HOW HOPMbI B [iE/CTBYIOLLEM 3aKOHOAATENb-
ctBe P® He no3BonseT B HacTosllee Bpems
cAenarb OfHO3HAYHbIN BbIBOJ, O TOM, YTO NpaBa
MHOCTpaHHBIX rPayaaH, vl 6e3 rpaxpaHcTea
1 MHOCTPAHHbIX OPUANYECKUX UL, 3aKOHHO
NPUOBPETLUMX 3EMENbHBIE YHACTKM HA NPUrpa-
HUYHBIX TEPPUTOPUAX, HUKAK He ByayT 3aTpo-
HYTbl B CBA3M C NpUHATUEM YKa3a.

HeopHO3HAYHOCTb CNOXMBILENCA CUTYa-
L{1K, BEPOATHO, MOXKET ObITb paspelueHa 1m6o
thopmupoBaHuem cyaebHoi npakTuku, nubo
NPUHATMEM 3aKoHoAaTeNneM CcreuynanbHbIx
HOPMaTUBHO-NPABOBbIX AKTOB, PEryNUPYHOLLUX
panbHenuwyl cyabOy 3eMesbHbIX YYacTKoB
Ha NPUrpaHNYHbIX TEPPUTOPUSAX, OKA3aBLUMXCA
B COOCTBEHHOCTM MHOCTPAHHbIX TPAXAAH UK
I0pNL, MO0 NPUHATUEM YNONHOMOYEHHBIMU
MHCTaHLMAMU OULMANbHBIX PasbACHEHUi
B OTHOLUEHMM NPUMEHEHUA K AAHHOI CUTYaLmK
[LeiCTBYIOWEro 3aKOHOfaTeNbCTBa. CIR|e



#12(164) /16-30.06.11

Olga Uryupinskaya /
Onbra YpionuHckas

The essence

of the restrictions

In connection with the issuance of the
Decree, the ban, established by the Land
Code of the RF, on the ownership of land
plots located in border areas by foreign
citizens, stateless persons and foreign
legal entities, came into effect. Since the
Decree entered into force, that is from
January 19, 2011, these individuals may
not claim ownership of these plots, no mat-
ter on what basis this right appears, that is,
they cannot privatize such land or acquire
lands into ownership in any other way (for
example, by purchasing from a private
owner). Until the Decree of the Russian
Federation entered into force, the legisla-
tion contained a ban only on the privatiza-
tion of land plots located in border areas,
being public property, by foreign citizens,
stateless persons or foreign legal entities.
The acquisition of ownership to the land,
located in the border area, by the above-
mentioned persons was possible on the
basis of a sales transaction from a private
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Restrictions on the rights
of foreigners to own land
In border areas

¥ OnJanuary 2011, the Russian president issued Decree No. 26 "On
Approval of the list of border areas in which foreign citizens, stateless
persons and foreign legal entities may not hold titles to land".

The decree caused a serious tide of anxiety among foreign citizens and
representatives of foreign companies, who own land in border areas

or who plan to acquire such land.

Karina Chichkanova, partner of Salans International Law Firm
Olga Uryupinskaya, legal adviser at Salans International Law Firm

owner, or on the basis of any other trans-
action, that was not part of privatization.
In other words, the ban, which came into
force in connection with the issuance of
the Decree, tightened restrictions on land
sales in border areas.

The ambiguity in the interpretation
of the term "border area" was
eliminated

Before the issuance of the Decree, for lack
of a specific list of border areas, the gov-
ernment bodies/local authorities often
broadly interpreted the term "border area”,
which allowed them to refer as the bor-
der area, where the privatization of land
by foreigners was banned, to almost all of
Russia. For this reason, foreign investors
have often experienced difficulties regis-
tering the title to their land, even in those
areas of the country, which in no way can
be considered as border areas (for exam-
ple, such cases were known in the Moscow
Province). The Decree clarified the issue
by adopting a specific list of areas covered
by the ban - these are the territories of
379 municipalities, areas, counties (plus
the District of Kronstadt, St. Petersburg),
which are located in a certain proximity
to the border of Russia. The Decree has
described as "border area" the entire ter-
ritory of these formations. It seems that a
more logical approach would have been to
define this kind of territory by establishing
some specific distance from the border,
delimiting border areas from the rest of
the country (for example, such an approach
exists in Finland, where the border area
extends to 5 km from the border). In Russia,
which is famous for its open spaces, due to
the large areas of many municipalities, the
border area, on which foreigners are not
allowed to own land, stretched for dozens
and sometimes hundreds of kilometers
from the border.

Possible developments
As was mentioned above, prior to the
enactment of the Decree, the current law

allowed foreigners to acquire ownership
of land in border areas from private own-
ers on the basis of any transactions with
the exception of privatization. It is not
surprising that when the Decree entered
into force, there were a number of foreign
landowners on the border territories.

To analyze the possible fate of a plot
of land, situated in the border area and
owned by a foreign citizen or a foreign
entity, it is necessary to answer the ques-
tion on what basis this land was acquired
into ownership.

Possible implications for the "ille-
gal" owners. As was mentioned above, the
ban on privatization of land plots of state
property in border areas by foreign citi-
zens and legal entities existed before the
Decree entered into force. Consequently, it
is likely that the person, who has acquired
ownership of such land by way of privatiza-
tion, did soin violation of the then existing
law, therefore, there is reason to establish
such a transaction as invalid. According to
the rules of Russia's Civil Code, each party
to the void transaction shall recover what-
ever was received in the transaction to a
counterparty, and if it cannot recover the
received in kind, to reimburse the cost in
monetary terms (subject to the applicable
statute of limitations).

Thus, foreign citizens, stateless per-
sons and foreign legal entities, who have
illegally acquired land in border areas by
way of privatization, are "at risk" because
they can be deprived of these plots on
account of invalidity of the earlier com-
pleted transactions.

Possible implications for the legiti-
mate owners. The other group includes
foreign citizens, stateless persons and for-
eign legal entities, who have acquired land
in border areas prior to the enactment of
the Decree, on the basis of the sales trans-
action from a private owner, by inheritance
or on any other legal grounds.

Neither the Land Code, nor the Decree
contain any special rules that establish
the fate of the lands, located in the border

areas, which in some or other way were
legally acquired by foreign citizens, state-
less persons or foreign legal entities before
the enactment of the Decree. On the one
hand, the titles of these persons to the
acquired land shall be protected by com-
mon law rule, stating the law is not ret-
roactive. However, we should not forget
about the rules contained in the Civil Code
of the Russian Federation with respect to
property limited in circulation, since, by
the restrictions imposed by the Land Code,
land plots located in the border areas can
be qualified as such property.

According to Article 238 of the Civil
Code, if a person obtained such property
lawfully, but is legally deprived of the
opportunity to enjoy it by right of owner-
ship, such property shall be alienated by
the owner within one year from the date of
property ownership formalization, unless
the law establishes another period. In case
of non-fulfillment of this requirement, the
property is subject to forced sale. The pos-
sibility of applying Article 238 of the Civil
Code to this situation raises questions as to
the specified period of one year, which may
be not be relevant (because at the time the
Decree entered into force, the land could
have been lawfully owned by a foreign per-
son for more than a year). However, the
existence of this provision in the legisla-
tion of the Russian Federation does not
allow at present to draw the conclusion
that the rights of foreign citizens, state-
less persons and foreign legal entities, who
have lawfully acquired land in border areas,
will not be affected in connection with the
adoption of the Decree.

The ambiguity of the situation can
probably be resolved either by forming a
forensic practice, or by the adoption of
special regulations, governing the fate of
land, situated in border areas, which had
had come into ownership of foreign indi-
viduals or legal entities, or by the issue of
official clarification on the applicability of
this situation from the respective authori-
ties. c/Rle



